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FAC 97-22 SUMVARY of | TEMS
(60- DAY DELAY OF FI NAL RULES)

Federal Acquisition Grcular (FAC 97-22 anends the Federa
Acqui sition Regul ation (FAR) as specified bel ow

Item | —Definitions (FAR Case 1999-403)

This final rule clarifies the applicability of definitions
used in the FAR elimnates redundant or conflicting definitions,
and nmakes definitions easier to find. The rule—

e Relocates definitions of terns that are used in nore than
one FAR part with the sane neaning to 2.101;

* Relocates other definitions of terns to the "Definitions"
section of the highest [evel FAR division (part, subpart, or
section) where the termas defined is used. For exanple, if a
termwas defined in a FAR section, but the termis used as defined
in another section of that subpart, then the definition was noved
to the "Definitions" section of that subpart;

e (Jarifies that a term defined in FAR 2.101, has the sane
nmeani ng t hroughout the FAR unl ess the context in which the termis
used clearly requires a different nmeaning; or unless another FAR
part, subpart, or section provides a different definition for that
particul ar part, subpart, or section;

* Adds cross-references to definitions of terns in FAR 2.101
that are defined differently in another part, subpart, or section
of the FAR and

» Makes technical corrections throughout the FAR

Repl acenment pages: Structure i and ii; 1-9 and 1-10; 2-1 thru 2-5
(2-6 thru 2-12 added); 3-9 thru 3-12; 3-19 and 3-20; 4-1 thru 4-4;
4-11 thru 4-13; 5-3 and 5-4; 5-11 and 5-12; 6-1 thru 6-6; 7-1 and
7-2; 7-9 thru 7-11; 8-5 thru 8-8; 8-11 and 8-12; 9-1 and 9-2; 9-5
and 9-6; 9-9 thru 9-16; 9-21 and 9-22; 9-25 and 9-26; 11-7 and 11-8;
13-1 and 13-2; 13-13; 14-9 and 14-10; 15-1 thru 15-4; 15-9 and
15-10; 15-11 thru 15-16; 15-21 and 15-22; 15-25 and 15-26; 15-29 and
15-30; 15-37 and 15-38; 17-1 and 17-2; 17-5 thru 17-8; 19-1 thru
19-10 (19-10.1 renoved); 19-21 thru 19-24; 19-35 and 19-36; 22-1 and
22-2; 22-3 and 22-4; 22-7 and 22-8; 22-27 and 22-28; 22-39 thru
22-42; 23-1 thru 23-4; 23-7 and 23-8; 24-1 and 24-2; 26-1 and 26-2;
27-7 and 27-8; 27-17 thru 27-20; 28-1 thru 28-4; 28-13 and 28-14;
29-1 and 29-2; 31-1 thru 31-8; 31-25 and 31-26; 31-31 and 31-32;
31-35 and 31-36; 31-41 thru 31-44; 32-1 thru 32-12.1; 32-37 thru
32-40; 32-49 and 32-50; 33-1 and 33-2; 33-5 thru 33-8; 34-1 and
34-2; 35-1 thru 35-4; 35-7 and 35-8; 36-1 thru 36-4; 36-9 and 36-10;
37-1 and 37-2; 37-5 thru 37-9 (renove 37-10); 39-1 and 39-2; 42-1
thru 42-4; 42-7 thru 42-12; 42-17 thru 42-20; 43-1 and 43-2; 44-1



and 44-2; 46-1 and 46-2; 46-9 thru 46-12; 47-1 and 47-2; 47-5 and
47-6; 47-23 thru 47-27; 48-1 and 48-2; 49-1 and 49-2; 50-1 thru
50-4; 52-7 and 52-8; 52-11 and 52-12; 52-37 and 52-38; 52-49 and
52-50; 52-55 and 52-56; 52-95 and 52-96; 52-104.3 and 52-104. 4;
52-129 and 52-130; 52-133 and 52-134; 52-148.1; 52-215 thru 52-222;
52-255 and 52-256; 52-297 thru 52-302; and 52-305 thru 52-312.

ltem I 1l —Advance Payments for Non-Conmmercial ltens
(FAR Case 99-016)

This final rule anends the FAR to permt federally insured
credit unions, in addition to banks, to participate in the
mai nt enance of special accounts for advance paynents. The rule
will only affect contracting officers that provide contract
fi nanci ng usi ng advance paynents for non-commercial itens.

Repl acenment pages: 32-1 and 32-2; 32-17 thru 32-22; and 52-199
thru 52-208.

ltem | V—Part 12 and Assignnment of Clains
(FAR Case 1999-021)

This final rule anends the FAR to correct an inconsistency
between two cl auses related to the assignnent of clains. FAR
52.232-36, Paynent by Third Party, prohibits a contractor from
assigning its rights to receive paynent under the contract if
paynment is made by a third party, such as when a Governnment w de
commerci al purchase card is used. This clause is cited in the
contract clause at FAR 52.212-5 that addresses terns and
conditions required to inplenment statutes or Executive orders for
conmerci al itens.

FAR 52.212-4, Contract Terns and Conditi ons—Commercial |tens,
addr esses assignnent of clains but does not include the third
party prohibition. This rule revises FAR 52.212-4(b) to add the
pr ohi bi ti on.

Repl acement pages: 52-41 and 52-42.

| tem V—Cl ause Fl owdown—Comerci al |ltens
(FAR Case 1996-023)

This final rule anends the clause at FAR 52.244-6, Subcontracts
for Coomercial Itens, to revise the listing of clauses the
contractor must flow down to subcontractors. The rule revises the
listing to add the clause at FAR 52.219-8, Wilization of Snall
Busi ness Concerns, when specified circunstances have been net. In
addition, the rule adds | anguage to informcontractors that they may
fl ow down a m nimal nunber of additional clauses to subcontractors
to satisfy their contractual obligations.

Repl acenment pages: 52-5 and 52-6; 52-44.1 and 52-44.2; 52-265
thru 52-267; and Matrix 45 and Matrix 46.
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FEDERAL ACQUISITION REGULATION
Genera Structure and Subparts
SUBCHAPTER A—GENERAL

PART 1—FEDERAL ACQUISITION REGULATIONS SYSTEM

11 Purpose, Authority, Issuance

12 Administration

13 Agency Acquisition Regulations

14 Deviations from the FAR

15 Agency and Public Participation

16 Career Development, Contracting Authority, and Responsibilities
17 Determinations and Findings

PART 2—DEFINITIONS OF WORDSAND TERMS
21 Definitions
| 2.2 Definitions Clause

PART 3—I MPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF | NTEREST

31 Safeguards

3.2 Contractor Gratuities to Government Personnel

33 Reports of Suspected Antitrust Violations

34 Contingent Fees

35 Other Improper Business Practices

3.6 Contracts with Government Employees or Organizations Owned or Controlled by Them
3.7 Voiding and Rescinding Contracts

38 Limitation on the Payment of Funds to Influence Federal Transactions

39 Whistleblower Protections for Contractor Employees

PART 4—ADMINISTRATIVE MATTERS

41 Contract Execution

4.2 Contract Distribution

4.3 Paper Documents

4.4 Safeguarding Classified Information Within Industry
4.5 Electronic Commerce in Contracting

4.6 Contract Reporting

4.7 Contractor Records Retention

4.8 Government Contract Files

49 Taxpayer |dentification Number Information

4.10 Contract Line Items

SUBCHAPTER B—COMPETITION AND ACQUISITION PLANNING

PaRT 5—PuBLICIZING CONTRACT ACTIONS
51 Dissemination of Information

52 Synopses of Proposed Contract Actions
53 Synopses of Contract Awards
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FEDERALACQUISITION REGULATION

54 Release of Information
55 Paid Advertisements

PART 6—COMPETITION REQUIREMENTS

6.1 Full and Open Competition

6.2 Full and Open Competition after Exclusion of Sources
6.3 Other Than Full and Open Competition

6.4 Sealed Bidding and Competitive Proposals

6.5 Competition Advocates

PART 7—ACQUISITION PLANNING

7.1 Acquisition Plans

7.2 Planning for the Purchase of Suppliesin Economic Quantities
7.3 Contractor Versus Government Performance

7.4 Equipment Lease or Purchase

75 Inherently Governmental Functions

PART 8—REQUIRED SOURCES OF SUPPLIES AND SERVICES

8.1 Excess Personal Property
8.2—83 [Reserved]
8.4 Federal Supply Schedules
8.5 Acquisition of Helium
8.6 Acquisition from Federal Prison Industries, Inc.
8.7 Acquisition from Nonprofit Agencies Employing People Who Are Blind or Severely Disabled
8.8 Acquisition of Printing and Related Supplies
| 89—810  [Reserved]
8.11 Leasing of Motor Vehicles
PART 9—CONTRACTOR QUALIFICATIONS
9.1 Responsible Prospective Contractors
9.2 Quialifications Requirements
9.3 First Article Testing and Approval
9.4 Debarment, Suspension, and Ineligibility
9.5 Organizational and Consultant Conflicts of Interest
9.6 Contractor Team Arrangements
9.7 Defense Production Pools and Research and Development Pools

PART 10—M ARKET RESEARCH

PART 11—DESCRIBING AGENCY NEEDS

11.1 Selecting and Devel oping Requirements Documents
11.2 Using and Maintaining Requirements Documents
11.3 Acceptable Material

114 Delivery or Performance Schedules

115 Ligquidated Damages

11.6 Priorities and Allocations

11.7 Variation in Quantity

11.8 Testing

PART 12—AcouisiTION oF COMMERCIAL | TEMS

121 Acquisition of Commercial Items—General

12.2 Specia Requirements for the Acquisition of Commercia Items

(FAC 97-22)
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PART 1—FEDERALACQUISITION REGULATIONS SYSTEM 1.401

dures, contract clauses, solicitation provisions, and forms
that govern the contracting process or otherwise control the
relationship between the agency, including any of its subor-
ganizations, and contractors or prospective contractors.

(2) Subject to the authorities in paragraph (c) of this
section and other statutory authority, an agency head may
issue or authorize the issuance of internal agency guidance
a any organizational level (e.g., designations and
delegations of authority, assignments of responsihilities,
work-flow procedures, and internal reporting requirements).

(b) Agency heads shall establish procedures to ensure
that agency acquisition regulations are published for com-
ment in the Federal Register in conformance with the
procedures in Subpart 1.5 and as required by section 22 of
the Office of Federal Procurement Policy Act, as amended
(41 U.S.C. 418b), and other applicable statutes, when they
have a significant effect beyond the internal operating pro-
cedures of the agency or have a significant cost or
administrative impact on contractors or offerors. However,
publication is not required for issuances that merely imple-
ment or supplement higher level issuances that have
previously undergone the public comment process, unless
such implementation or supplementation results in an addi-
tional significant cost or administrative impact on
contractors or offerors or effect beyond the internal operat-
ing procedures of the issuing organization. |ssuances under
1.301(a)(2) need not be publicized for public comment.

(c) When adopting acquisition regulations, agencies
shall ensure that they comply with the Paperwork Reduction
Act (44 U.S.C. 3501, et seqg.) as implemented in 5 CFR
1320 (see 1.106) and the Regulatory Flexibility Act (5
U.S.C. 601, et seg.). Normally, when alaw requires publi-
cation of a proposed regulation, the Regulatory Flexibility
Act applies and agencies must prepare written analyses, or
certifications as provided in the law.

(d) Agency acquisition regulations implementing or
supplementing the FAR are, for—

(1) The military departments and defense agencies,
issued subject to the authority of the Secretary of Defense;

(2) NASA activities, issued subject to the authorities
of the Administrator of NASA; and

(3) Thecivilian agencies other than NASA, issued by
the heads of those agencies subject to the overall authority
of the Administrator of General Services or independent
authority the agency may have.

1.302 Limitations.

Agency acquisition regulations shall be limited to—

(8) Those necessary to implement FAR policies and pro-
cedures within the agency; and

(b) Additional policies, procedures, solicitation provi-
sions, or contract clauses that supplement the FAR to satisfy
the specific needs of the agency.

1.303 Publication and codification.

(8 Agency-wide acquisition regulations shall be pub-
lished in the Federal Register asrequired by law, shall be
codified under an assigned chapter in Title 48, Code of
Federal Regulations and shall parallel the FAR in format,
arrangement, and numbering system (but see 1.105-1(c)).
Coverage in an agency acquisition regulation that implements
a specific part, subpart, section, or subsection of the FAR
shall be numbered and titled to correspond to the appropriate
FAR number and title. Supplementary material for which
there is no counterpart in the FAR shall be codified using
chapter, part, subpart, section, or subsection numbers of 70
and up (e.g., for the Department of Interior, whose assigned
chapter number in Title 48 is 14, Part 1470, Subpart 1401.70,
section 1401.370, or subsection 1401.301-70).

(b) Issuances under 1.301(a)(2) need not be published in
the Federal Register.

1.304 Agency control and compliance procedures.

(8) Under the authorities of 1.301(d), agencies shall con-
trol and limit issuance of agency acquisition regulations
and, in particular, local agency directives that restrain the
flexibilities found in the FAR, and shall establish formal
procedures for the review of these documents to assure
compliance with this Part 1.

(b) Agency acquisition regulations shall not—

(1) Unnecessarily repeat, paraphrase, or otherwise
restate material contained inthe FAR or higher-level agency
acquisition regulations; or

(2) Except as required by law or as provided in
Subpart 1.4, conflict or be inconsistent with FAR content.

(c) Agencies shall evaluate all regulatory coverage in
agency acquisition regulationsto determine if it could apply
to other agencies. Coverage that is not peculiar to one
agency shall be recommended for inclusion in the FAR.

Subpart 1.4—Deviationsfrom the FAR

1.400 Scope of subpart.

This subpart prescribes the policies and procedures for
authorizing deviations from the FAR. Exceptions pertain-
ing to the use of forms prescribed by the FAR are covered
in Part 53 rather than in this subpart.

1401 Definition.

“Deviation” means any one or combination of the fol-
lowing:

(a8) The issuance or use of a policy, procedure, solicita-
tion provision (see definition in 2.101), contract clause (see
definition in 2.101), method, or practice of conducting
acquisition actions of any kind at any stage of the acquisi-
tion process that is inconsistent with the FAR.
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1.402

FEDERALACQUISITION REGULATION

(b) The omission of any solicitation provision or con-
tract clause when its prescription requires its use.

(c) The use of any solicitation provision or contract
clause with modified or alternate language that is not autho-
rized by the FAR (see definition of “modification” in
52.101(a) and definition of “aternate” in 2.101(a)).

(d) Theuse of asolicitation provision or contract clause
prescribed by the FAR on a “substantially as follows’ or
“substantialy the same as’ basis (see definitions in 2.101
and 52.101(a)), if such use is inconsistent with the intent,
principle, or substance of the prescription or related cover-
age on the subject matter in the FAR.

(e) The authorization of lesser or greater limitations on
the use of any solicitation provision, contract clause, policy,
or procedure prescribed by the FAR.

(f) The issuance of policies or procedures that govern
the contracting process or otherwise control contracting
relationships that are not incorporated into agency acquisi-
tion regulations in accordance with 1.301(a).

1.402 Palicy.

Unless precluded by law, executive order, or regulation,
deviations from the FAR may be granted as specified in this
subpart when necessary to meet the specific needs and
requirements of each agency. The development and testing
of new techniques and methods of acquisition should not be
stifled simply because such action would require a FAR
deviation. The fact that deviation authority is required
should not, of itself, deter agenciesin their development and
testing of new techniques and acquisition methods. Refer to
31.101 for instructions concerning deviations pertaining to
the subject matter of Part 31, Contract Cost Principles and
Procedures. Deviations are not authorized with respect to
30.201-3 and 30.201-4, or the requirements of the Cost
Accounting Standards Board (CASB) rules and regulations
(48 CFR Chapter 99 (FAR Appendix)). Refer to 30.201-5
for instructions concerning waivers pertaining to Cost
Accounting Standards.

1.403 Individual deviations.

Individual deviations affect only one contracting action,
and, unless 1.405(e) is applicable, may be authorized by
agency heads or their designees. The justification and
agency approval shall be documented in the contract file.

1.404 Classdeviations.

Class deviations affect more than one contracting action.
When it is known that a class deviation will be required on
apermanent basis, an agency should propose an appropriate
FAR revision to cover the matter. For civilian agencies
other than NASA, a copy of each approved class deviation
shall be furnished to the FAR Secretariat.

1-10

(8) For civilian agencies except NASA, class deviations
may be authorized by agency heads or their designees,
unless 1.405(e) is applicable. Delegation of this authority
shall not be made below the head of a contracting activity.
Authorization of class deviations by agency officialsis sub-
ject to the following limitations:

(1) An agency official who may authorize a class
deviation, before doing so, shall consult with the chairper-
son of the Civilian Agency Acquisition Council (CAA
Council), unless that agency official determines that
urgency precludes such consultation.

(2) Recommended revisions to the FAR shall be
transmitted to the FAR Secretariat by agency heads or their
designees for authorizing class deviations.

(b) For DOD, class deviations shall be controlled,
processed, and approved in accordance with the Defense
FAR Supplement.

(c) For NASA, class deviations shall be controlled and
approved by the Associate Administrator for Procurement.
Deviations shall be processed in accordance with agency
regulations.

1.405 Deviations pertaining to treaties and executive
agreements.

(a) “Executive agreements,” as used in this section,
means Government-to-Government agreements, including
agreements with international organizations, to which the
United States is a party.

(b) Any deviation from the FAR required to comply with
atreaty to which the United Statesis a party is authorized,
unless the deviation would be inconsistent with FAR cover-
age based on alaw enacted after the execution of the treaty.

(c) Any deviation from the FAR required to comply with
an executive agreement is authorized unless the deviation
would be inconsistent with FAR coverage based on law.

(d) For civilian agencies other than NASA, a copy of the
text deviation authorized under paragraph (b) or (c) of this
section shall be transmitted to the FAR Secretariat through
a central agency control point.

(e) For civilian agencies other than NASA, if adeviation
required to comply with atreaty or an executive agreement
is not authorized by paragraph (b) or (c) of this section, then
the request for deviation shall be processed through the FAR
Secretariat to the Civilian Agency Acquisition Council.

Subpart 1.5—Agency and Public
Participation

1501 Solicitation of agency and public views.
1.501-1 Definition.

“Significant revisions,” as used in this subpart, means
revisions that alter the substantive meaning of any coverage
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PART 2—DEFINITIONS OF WORDSAND TERMS

2.000 Scope of part.

Subpart 2.1—Definitions
2101 Definitions.

Subpart 2.2—Definitions Clause
2.201 Contract clause.

2.000 Scopeof part.

(@) This part—

(1) Defines words and terms that are frequently used
inthe FAR;

(2) Provides cross-references to other definitions in
the FAR of the same word or term; and

(3) Provides for the incorporation of these definitions
in solicitations and contracts by reference.

(b) Other parts, subparts, and sections of this regulation (48
CFR Chapter 1) may define other words or terms and those
definitions only apply to the part, subpart, or section where the
word or term is defined (see the Index for locations).

Subpart 2.1—Definitions

2.101 Definitions.

(a) A word or aterm, defined in this section, has the same
meaning throughout this regulation (48 CFR Chapter 1),
unless—

(1) The context in which the word or term is used
clearly requires a different meaning; or

(2) Another FAR part, subpart, or section provides a
different definition for the particular part or portion of the
part.

(b) If a word or term that is defined in this section is
defined differently in another part, subpart, or section of this
regulation (48 CFR Chapter 1), the definition in—

(1) Thissection includes a cross-reference to the other
definitions; and

(2) That part, subpart, or section applies to the word
or term when used in that part, subpart, or section.

“Acquisition” means the acquiring by contract with
appropriated funds of supplies or services (including con-
struction) by and for the use of the Federal Government
through purchase or lease, whether the supplies or services
are aready in existence or must be created, developed,
demonstrated, and evaluated. Acquisition begins at the
point when agency needs are established and includes the
description of requirements to satisfy agency needs, solici-
tation and selection of sources, award of contracts, contract
financing, contract performance, contract administration,
and those technical and management functions directly
related to the process of fulfilling agency needs by contract.

“Acquisition planning” means the process by which the
efforts of all personne responsible for an acquisition are
coordinated and integrated through a comprehensive plan
for fulfilling the agency need in atimely manner and at a
reasonable cost. It includes developing the overall strategy
for managing the acquisition.

“Adequate evidence” means information sufficient to
support the reasonable belief that a particular act or omis-
sion has occurred.

“Advisory and assistance services’ means those services
provided under contract by nongovernmental sources to
support or improve: organizational policy development;
decision-making; management and administration; program
and/or project management and administration; or R&D
activities. It can also mean the furnishing of professional
advice or assistance rendered to improve the effectiveness
of Federal management processes or procedures (including
those of an engineering and technical nature). In rendering
the foregoing services, outputs may take the form of infor-
mation, advice, opinions, alternatives, analyses,
evaluations, recommendations, training and the day-to-day
aid of support personnel needed for the successful perfor-
mance of ongoing Federal operations. All advisory and
assistance services are classified in one of the following
definitional subdivisions:

(1) Management and professional support services,
i.e., contractual services that provide assistance, advice or
training for the efficient and effective management and
operation of organizations, activities (including manage-
ment and support services for R&D activities), or systems.
These services are normally closely related to the basic
responsibilities and mission of the agency originating the
requirement for the acquisition of services by contract.
Included are efforts that support or contribute to improved
organization of program management, logistics manage-
ment, project monitoring and reporting, data collection,
budgeting, accounting, performance auditing, and adminis-
trative technical support for conferences and training
programs.

(2) Studies, analyses and evaluations, i.e., contracted
services that provide organized, analytical assessments/
evaluations in support of policy development, decision-
making, management, or administration. Included are
studies in support of R&D activities. Also included are
acquisitions of models, methodol ogies, and related software
supporting studies, analyses or evaluations.

(3) Engineering and technical services, i.e., contrac-
tual services used to support the program office during the
acquisition cycle by providing such services as systems
engineering and technical direction (see 9.505-1(b)) to
ensure the effective operation and maintenance of aweapon
system or major system as defined in OMB Circular No. A-
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109 or to provide direct support of a weapon system that is
essential to research, development, production, operation or
maintenance of the system.

“Affiliates’ means associated business concerns or indi-
vidualsif, directly or indirectly—

(2) Either one controls or can control the other; or

(2) A third party controls or can control both.

“Agency head” or “head of the agency” means the
Secretary, Attorney General, Administrator, Governor,
Chairperson, or other chief official of an executive agency,
unless otherwise indicated, including any deputy or assis-
tant chief official of an executive agency.

“Alternate’” means a substantive variation of abasic pro-
vision or clause prescribed for use in a defined
circumstance. It adds wording to, deletes wording from, or
substitutes specified wording for a portion of the basic pro-
vision or clause. The dternate version of a provision or
clause is the basic provision or clause as changed by the
addition, deletion, or substitution (see 52.105(a)).

“Architect-engineer services,” as defined in 40 U.S.C.
541, means—

(1) Professional services of an architectural or engi-
neering nature, as defined by State law, if applicable, that
are required to be performed or approved by a person
licensed, registered, or certified to provide those services,

(2) Professional services of an architectura or engi-
neering nature performed by contract that are associated
with research, planning, development, design, construction,
alteration, or repair of real property; and

(3) Those other professional services of an architec-
tural or engineering nature, or incidental services, that
members of the architectural and engineering professions
(and individuals in their employ) may logically or justifi-
ably perform, including studies, investigations, surveying
and mapping, tests, evaluations, consultations, comprehen-
sive planning, program management, conceptua designs,
plans and specifications, value engineering, construction
phase services, soils engineering, drawing reviews, prepara
tion of operating and maintenance manuals, and other
related services.

“Assignment of claims’ means the transfer or making
over by the contractor to a bank, trust company, or other
financing ingtitution, as security for aloan to the contractor,
of its right to be paid by the Government for contract per-
formance.

“Basic research” means that research directed toward
increasing knowledgein science. The primary aim of basic
research is a fuller knowledge or understanding of the sub-
ject under study, rather than any practical application of that
knowledge.

“Best value” means the expected outcome of an acquisi-
tion that, in the Government’s estimation, provides the
greatest overall benefit in response to the requirement.
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“Broad agency announcement” means a genera
announcement of an agency’s research interest including
criteria for selecting proposals and soliciting the participa
tion of all offerors capable of satisfying the Government’s
needs (see 6.102(d)(2)).

“Bundled contract” means a contract where the require-
ments have been consolidated by bundling. (See the
definition of bundling.)

“Bundling” means—

(1) Consolidating two or more requirements for sup-
plies or services, previously provided or performed under
separate smaller contracts, into a solicitation for a single
contract that is likely to be unsuitable for award to a small
business concern due to—

(i) The diversity, size, or specialized nature of the
elements of the performance specified,

(if) The aggregate dollar value of the anticipated
award;

(iii) The geographical dispersion of the contract
performance sites; or

(iv) Any combination of the factors described in
paragraphs (1)(i), (ii), and (iii) of this definition.

(2) “ Separate smaller contract” as used in this defini-
tion, means a contract that has been performed by one or
more small business concerns or that was suitable for award
to one or more small business concerns.

(3) This definition does not apply to a contract that
will be awarded and performed entirely outside of the
United States.

“Business unit” means any segment of an organization,
or an entire business organization that is not divided into
segments.

“Change-of-name agreement” means a legal instrument
executed by the contractor and the Government that recog-
nizes the legal change of name of the contractor without
disturbing the original contractual rights and obligations of
the parties.

“Change order” means a written order, signed by the
contracting officer, directing the contractor to make a
change that the Changes clause authorizes the contracting
officer to order without the contractor’s consent.

“Cognizant Federal agency” means the Federal agency
that, on behalf of all Federal agencies, is responsible for
establishing final indirect cost rates and forward pricing
rates, if applicable, and administering cost accounting stan-
dards for al contracts in a business unit.

“Commercial component” means any component that is
acommercial item.

“Commercial item” means—

(1) Any item, other than real property, that is of atype
customarily used for nongovernmental purposes and that—

(i) Has been sold, leased, or licensed to the general
public; or
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(if) Has been offered for sale, lease, or license to
the general public;

(2) Any item that evolved from an item described in
paragraph (1) of this definition through advances in tech-
nology or performance and that is not yet available in the
commercial marketplace, but will be available in the com-
mercial marketplace in time to satisfy the delivery
reguirements under a Government solicitation;

(3) Any item that would satisfy a criterion expressed
in paragraphs (1) or (2) of this definition, but for—

(i) Modifications of atype customarily availablein
the commercial marketplace; or

(it) Minor modifications of atype not customarily
available in the commercia marketplace made to meet
Federal Government requirements. Minor modifications
means modifications that do not significantly alter the non-
governmental function or essential physical characteristics
of an item or component, or change the purpose of a
process. Factorsto be considered in determining whether a
modification is minor include the value and size of the mod-
ification and the comparative value and size of the final
product. Dollar values and percentages may be used as
guideposts, but are not conclusive evidence that a modifica
tion isminor;

(4) Any combination of items meeting the require-
ments of paragraphs (1), (2), (3), or (5) of this definition that
are of atype customarily combined and sold in combination
to the genera public;

(5) Installation services, maintenance services, repair
services, training services, and other services if such ser-
vices are procured for support of an item referred to in
paragraphs (1), (2), (3), or (4) of this definition, and if the
source of such services—

(i) Offers such services to the general public and
the Federal Government contemporaneously and under sim-
ilar terms and conditions; and

(ii) Offers to use the same work force for provid-
ing the Federa Government with such services as the
source uses for providing such services to the genera pub-
lic;

(6) Services of atype offered and sold competitively
in substantial quantities in the commercial marketplace
based on established catalog or market prices for specific
tasks performed under standard commercial terms and con-
ditions. This does not include services that are sold based
on hourly rates without an established catalog or market
price for a specific service performed;

(7) Any item, combination of items, or service
referred to in paragraphs (1) through (6) of this definition,
notwithstanding the fact that the item, combination of items,
or service is transferred between or among separate divi-
sions, subsidiaries, or affiliates of a contractor; or

(8) A nondevelopmental item, if the procuring agency
determines the item was developed exclusively at private
expense and sold in substantial quantities, on a competitive
basis, to multiple State and local governments.

“Component” means any item supplied to the
Government as part of an end item or of another component,
except that for use in 52.225-9 and 52.225-11, see the defi-
nitionsin 52.225-9(a) and 52.225-11(a).

“Computer software” means computer programs, com-
puter data bases, and related documentation.

“Consent to subcontract” means the contracting officer’s
written consent for the prime contractor to enter into a par-
ticular subcontract.

“Construction” means construction, alteration, or repair
(including dredging, excavating, and painting) of buildings,
structures, or other real property. For purposes of this defi-
nition, the terms “buildings, structures, or other real
property” include, but are not limited to, improvements of
al types, such as bridges, dams, plants, highways, park-
ways, streets, subways, tunnels, sewers, mains, power lines,
cemeteries, pumping stations, railways, airport facilities,
terminals, docks, piers, wharves, ways, lighthouses, buoys,
jetties, breakwaters, levees, canals, and channels.
Construction does not include the manufacture, production,
furnishing, construction, alteration, repair, processing, or
assembling of vessals, aircraft, or other kinds of personal
property.

“Contract” means a mutually binding legal relationship
obligating the seller to furnish the supplies or services
(including construction) and the buyer to pay for them. It
includes al types of commitments that obligate the
Government to an expenditure of appropriated funds and
that, except as otherwise authorized, arein writing. 1n addi-
tion to bilateral instruments, contracts include (but are not
limited to) awards and notices of awards; job orders or task
letters issued under basic ordering agreements; letter con-
tracts; orders, such as purchase orders, under which the
contract becomes effective by written acceptance or perfor-
mance; and bilateral contract modifications. Contracts do
not include grants and cooperative agreements covered by
31 U.S.C. 6301, et seq. For discussion of various types of
contracts, see Part 16.

“Contract administration office” means an office that
performs—

(1) Assigned postaward functions related to the |
administration of contracts; and

(2) Assigned preaward functions.

“Contract clause” or “clause” means aterm or condition
used in contracts or in both solicitations and contracts, and
applying after contract award or both before and after
award.

“Contract modification” means any written changein the
terms of a contract (see 43.103).
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“Contracting” means purchasing, renting, leasing, or oth-
erwise obtaining supplies or services from nonfedera
sources. Contracting includes description (but not determi-
nation) of supplies and services required, selection and
solicitation of sources, preparation and award of contracts,
and al phases of contract administration. It does not
include making grants or cooperative agreements.

“Contracting activity” means an element of an agency
designated by the agency head and delegated broad author-
ity regarding acquisition functions.

“Contracting office” means an office that awards or exe-
cutes a contract for supplies or services and performs
postaward functions not assigned to a contract administra-
tion office (except for use in Part 48, see also 48.001).

“Contracting officer” means a person with the authority
to enter into, administer, and/or terminate contracts and
make related determinations and findings. The term
includes certain authorized representatives of the contract-
ing officer acting within the limits of their authority as
delegated by the contracting officer. “Administrative con-
tracting officer (ACQO)” refers to a contracting officer who
isadministering contracts. “ Termination contracting officer
(TCO)” refersto a contracting officer who is settling termi-
nated contracts. A single contracting officer may be
responsible for dutiesin any or all of these areas. Reference
in thisregulation (48 CFR Chapter 1) to administrative con-
tracting officer or termination contracting officer does not—

| (1) Require that a duty be performed at a particular
office or activity; or
| (2) Restrict in any way a contracting officer in the per-

formance of any duty properly assigned.

“Conviction” means ajudgment or conviction of acrim-
inal offense by any court of competent jurisdiction, whether
entered upon a verdict or a plea, and includes a conviction
entered upon a plea of nolo contendere. For use in Subpart
23.5, see the definition at 23.503.

“Cost or pricing data’ (10 U.S.C. 2306a(h)(1) and 41
U.S.C. 254b) means all facts that, as of the date of price
agreement or, if applicable, an earlier date agreed upon
between the partiesthat is as close as practicable to the date
of agreement on price, prudent buyers and sellers would
reasonably expect to affect price negotiations significantly.
Cost or pricing data are data requiring certification in accor-
dance with 15.406-2. Cost or pricing data are factual, not
judgmental; and are verifiable. While they do not indicate
the accuracy of the prospective contractor’s judgment about
estimated future costs or projections, they do include the
data forming the basis for that judgment. Cost or pricing
data are more than historical accounting data; they are all
the facts that can be reasonably expected to contribute to the
soundness of estimates of future costs and to the validity of
determinations of costs aready incurred. They aso include
such factors as—
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(1) Vendor quotations;

(2) Nonrecurring costs;

(3) Information on changes in production methods
and in production or purchasing volume;

(4) Data supporting projections of business prospects
and objectives and related operations costs;

(5) Unit-cost trends such as those associated with
labor efficiency;

(6) Make-or-buy decisions;

(7) Estimated resources to attain business goals; and

(8) Information on management decisions that could
have a significant bearing on costs.

“Cost realism” means that the costs in an offeror’s pro-
posal—

(1) Areredlistic for the work to be performed;

(2) Reflect aclear understanding of the requirements,
and

(3) Are consistent with the various elements of the
offeror’s technical proposal.

“Cost sharing” means an explicit arrangement under
which the contractor bears some of the burden of reason-
able, alocable, and allowable contract cost.

“Day” means, unless otherwise specified, acalendar day.

“Debarment” means action taken by a debarring official
under 9.406 to exclude a contractor from Government con-
tracting and Government-approved subcontracting for a
reasonable, specified period; a contractor that is excluded is
“debarred.”

“Delivery order” means an order for supplies placed
against an established contract or with Government sources.

“Design-to-cost” means a concept that establishes cost
elements as management goals to achieve the best balance
between life-cycle cost, acceptable performance, and sched-
ule. Under this concept, cost is a design constraint during
the design and development phases and a management dis-
cipline throughout the acquisition and operation of the
system or equipment.

“Drug-free workplace” means the site(s) for the perfor-
mance of work done by the contractor in connection with a
specific contract where employees of the contractor are pro-
hibited from engaging in the unlawful manufacture,
distribution, dispensing, possession, or use of a controlled
substance.

“Effective date of termination” means the date on which
the notice of termination requires the contractor to stop per-
formance under the contract. If the contractor receives the
termination notice after the date fixed for termination, then
the effective date of termination means the date the contrac
tor receives the notice.

“Electronic commerce” means electronic techniques for
accomplishing business transactions including electronic
mail or messaging, World Wide Web technology, electronic
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bulletin boards, purchase cards, electronic funds transfer,
and electronic datainterchange.

“Electronic data interchange (EDI)” means a technique
for electronically transferring and storing formatted infor-
mation between computers utilizing established and
published formats and codes, as authorized by the applica-
ble Federal Information Processing Standards.

“Electronic Funds Transfer (EFT)” means any transfer of
funds, other than a transaction originated by cash, check, or
similar paper instrument, that is initiated through an elec-
tronic terminal, telephone, computer, or magnetic tape, for
the purpose of ordering, instructing, or authorizing a finan-
cia ingtitution to debit or credit an account. The term
includes Automated Clearing House transfers, Fedwire
transfers, and transfers made at automatic teller machines
and point-of-sale terminals. For purposes of compliance
with 31 U.S.C. 3332 and implementing regulations at 31
CFR part 208, the term “electronic funds transfer” includes
a Governmentwide commercial purchase card transaction.

“End product” means supplies delivered under a line
item of a Government contract.

“Energy-efficient product” means a product in the upper
25 percent of efficiency for all similar products or, if there
are applicable Federal appliance or equipment efficiency
standards, a product that is at least 10 percent more efficient
than the minimum Federal standard.

“Environmentally preferable” means products or ser-
vices that have a lesser or reduced effect on human health
and the environment when compared with competing prod-
ucts or services that serve the same purpose. This
comparison may consider raw materials acquisition, pro-
duction, manufacturing, packaging, distribution, reuse,
operation, maintenance, or disposal of the product or ser-
vice.

“Executive agency” means an executive department, a
military department, or any independent establishment
within the meaning of 5 U.S.C. 101, 102, and 104(1),
respectively, and any wholly owned Government corpora-
tion within the meaning of 31 U.S.C. 9101.

“Facsimile’” means electronic equipment that communi-
cates and reproduces both printed and handwritten material.
If used in conjunction with areference to a document; e.g.,
facsimile bid, the terms refers to a document (in the exam-
ple given, a bid) that has been transmitted to and received
by the Government via facsimile.

“Federal Acquisition Computer Network (FACNET)
| Architecture’” means a Governmentwide system that pro-

vides universal user access, employs nationally and
internationally recognized dataformats, and allows the elec-
tronic data interchange of acquisition information between
the private sector and the Federal Government. FACNET
gualifies as the single, Governmentwide point of entry

pending designation by the Administrator of the Office of
Federal Procurement Policy (OFPP).

“Federal agency” means any executive agency or any
independent establishment in the legislative or judicial
branch of the Government (except the Senate, the House of
Representatives, the Architect of the Capitol, and any activ-
ities under the Architect’ s direction).

“Federally Funded Research and Development Centers
(FFRDC's)” means activities that are sponsored under a
broad charter by a Government agency (or agencies) for the
purpose of performing, analyzing, integrating, supporting,
and/or managing basic or applied research and/or develop-
ment, and that receive 70 percent or more of their financial
support from the Government; and—

(2) A long-term relationship is contempl ated;

(2) Most or all of thefacilities are owned or funded by
the Government; and

(3) The FFRDC has access to Government and sup-
plier data, employees, and facilities beyond that common in
anormal contractual relationship.

“Final indirect cost rate” means the indirect cost rate
established and agreed upon by the Government and the
contractor as not subject to change. It isusualy established
after the close of the contractor’s fiscal year (unless the par-
ties decide upon a different period) to which it applies. For
cost-reimbursement research and development contracts
with educational institutions, it may be predetermined; that
is, established for a future period on the basis of cost expe-
rience with similar contracts, together with supporting data.

“First article” means a preproduction model, initial pro-
duction sample, test sample, first lot, pilot lot, or pilot
models.

“First article testing” means testing and evaluating the
first article for conformance with specified contract require-
ments before or in the initial stage of production.

“F.0.b.” means free on board. Thisterm is used in con-
junction with a physical point to determine—

(1) Theresponsibility and basis for payment of freight
charges; and

(2) Unless otherwise agreed, the point where title for
goods passes to the buyer or consignee.

“F.o0.b. destination” means free on board at destination,;
i.e., the seller or consignor delivers the goods on seller’s or
consignor’s conveyance at destination. Unless the contract
provides otherwise, the seller or consignor isresponsible for
the cost of shipping and risk of loss. For use in the clause at
52.247-34, see the definition at 52.247-34(a).

“F.0.b. origin” means free on board at origin; i.e, the
seller or consignor places the goods on the conveyance.
Unless the contract provides otherwise, the buyer or con-
signee is responsible for the cost of shipping and risk of
loss. For use in the clause at 52.247-29, see the definition at
52.247-29(a).
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“F.0.b.” ... (For other types of F.o.b., see 47.303).

“Forward pricing rate agreement” means awritten agree-
ment negotiated between a contractor and the Government
to make certain rates available during a specified period for
use in pricing contracts or modifications. These rates rep-
resent reasonable projections of specific costs that are not
easily estimated for, identified with, or generated by a spe-
cific contract, contract end item, or task. These projections
may include rates for such things as labor, indirect costs,
material obsolescence and usage, spare parts provisioning,
and material handling.

“Forward pricing rate recommendation” means arate set
unilaterally by the administrative contracting officer for use
by the Government in negotiations or other contract actions
when forward pricing rate agreement negotiations have not
been completed or when the contractor will not agree to a
forward pricing rate agreement.

“Freight” means supplies, goods, and transportable prop-
erty.

“Full and open competition,” when used with respect to
acontract action, means that all responsible sources are per-
mitted to compete.

“General and administrative (G& A) expense” means any
management, financial, and other expense which isincurred
by or allocated to a business unit and which is for the gen-
eral management and administration of the business unit as
awhole. G& Aexpense does not include those management
expenses whose beneficial or causa relationship to cost
objectives can be more directly measured by a base other
than a cost input base representing the total activity of a
business unit during a cost accounting period.

“Head of the agency” (see “agency head”).

“Head of the contracting activity” meansthe official who
has overall responsibility for managing the contracting
activity.

“Historically black college or university” means an insti-
tution determined by the Secretary of Education to meet the
requirements of 34 CFR 608.2. For the Department of
Defense, the National Aeronautics and Space
Administration, and the Coast Guard, the term also includes
any nonprofit research institution that was an integral part
of such a college or university before November 14, 1986.

“HUBZone" means a historically underutilized business
zone that is an area located within one or more qualified
census tracts, qualified nonmetropolitan counties, or lands
within the external boundaries of an Indian reservation.

“HUBZone small business concern” means asmall busi-
ness concern that appears on the List of Qualified
HUBZone Small Business Concerns maintained by the
Small Business Administration.

“In writing,” “writing,” or “written” means any worded
or numbered expression that can be read, reproduced, and
later communicated, and includes electronically transmitted
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and stored information.

“Indirect cost” means any cost not directly identified
with asingle, final cost objective, but identified with two or
more final cost objectives or an intermediate cost objective.

“Indirect cost rate” means the percentage or dollar factor
that expresses the ratio of indirect expense incurred in a
given period to direct labor cost, manufacturing cost, or
another appropriate base for the same period (see aso “final
indirect cost rate”).

“Ineligible” means excluded from Government contract -
ing (and subcontracting, if appropriate) pursuant to
statutory, Executive order, or regulatory authority other than
this regulation (48 CFR Chapter 1) and its implementing
and supplementing regulations; for example, pursuant to the
Davis-Bacon Act and its related statutes and implementing
regulations, the Service Contract Act, the Equa
Employment Opportunity Acts and Executive orders, the
Walsh-Healey Public Contracts Act, the Buy American Act,
or the Environmental Protection Acts and Executive orders.

“Information other than cost or pricing data’ means any
type of information that is not required to be certified in
accordance with 15.406-2 and is necessary to determine
price reasonableness or cost realism. For example, such
information may include pricing, sales, or cost information,
and includes cost or pricing data for which certification is
determined inapplicable after submission.

“Information technology” means any equipment, or
interconnected system(s) or subsystem(s) of equipment, that
is used in the automatic acquisition, storage, manipulation,
management, movement, control, display, switching, inter-
change, transmission, or reception of data or information by
the agency.

(1) For purposes of this definition, equipment is used
by an agency if the equipment is used by the agency directly
or is used by a contractor under a contract with the agency
that requires—

(i) Its use; or
(ii) To a significant extent, its use in the perfor-
mance of a service or the furnishing of a product.

(2) The term “information technology” includes com-
puters, ancillary equipment, software, firmware and similar
procedures, services (including support services), and
related resources.

(3) The term “information technology” does not
include any equipment that—

(i) s acquired by a contractor incidental to a con-
tract; or

(if) Contains imbedded information technology
that isused as an integral part of the product, but the princi-
pa function of which is not the acquisition, storage,
manipulation, management, movement, control, display,
switching, interchange, transmission, or reception of data or
information. For example, HVAC (heating, ventilation, and
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air conditioning) equipment, such as thermostats or temper-
ature control devices, and medical equipment where
information technology is integral to its operation, are not
information technol ogy.

“Inherently governmental function” means, as a matter
of policy, afunction that is so intimately related to the pub-
lic interest as to mandate performance by Government
employees. This definition is a policy determination, not a
legal determination. An inherently governmental function
includes activities that require either the exercise of discre-
tion in applying Government authority, or the making of
value judgments in making decisions for the Government.
Governmental functions normally fall into two categories:
the act of governing, i.e., the discretionary exercise of
Government authority, and monetary transactions and enti-
tlements.

(1) An inherently governmental function involves,
among other things, the interpretation and execution of the
laws of the United States so as to—

(i) Bind the United States to take or not to take
some action by contract, policy, regulation, authorization,
order, or otherwise;

(ii) Determine, protect, and advance United States
economic, political, territorial, property, or other interests
by military or diplomatic action, civil or criminal judicial
proceedings, contract management, or otherwise;

(iii) Significantly affect thelife, liberty, or property
of private persons;

(iv) Commission, appoint, direct, or control offi-
cers or employees of the United States; or

(v) Exert ultimate control over the acquisition, use,
or disposition of the property, real or personal, tangible or
intangible, of the United States, including the collection,
control, or disbursement of Federal funds.

(2) Inherently governmental functions do not nor-
mally include gathering information for or providing
advice, opinions, recommendations, or ideas to Government
officials. They also do not include functions that are pri-
marily ministerial and internal in nature, such as building
security, mail operations, operation of cafeterias, house-
keeping, facilities operations and maintenance, warehouse
operations, motor vehicle fleet management operations, or
other routine electrical or mechanical services. The list of
commercial activities included in the attachment to Office
of Management and Budget (OMB) Circular No. A-76 isan
authoritative, nonexclusive list of functions that are not
inherently governmental functions.

“Inspection” means examining and testing supplies or
services (including, when appropriate, raw materials, com-
ponents, and intermediate assemblies) to determine whether
they conform to contract requirements.

“Insurance” means a contract that provides that for a
stipulated consideration, one party undertakes to indemnify

another against loss, damage, or liability arising from an
unknown or contingent event.

“Invoice” means a contractor’s bill or written request for
payment under the contract for supplies delivered or ser-
vices performed (see also “proper invoice”).

“Irrevocable letter of credit” means a written commit-
ment by afederally insured financial institution to pay all or
part of a stated amount of money, until the expiration date
of the letter, upon the Government’s (the beneficiary) pre-
sentation of a written demand for payment. Neither the
financial ingtitution nor the offeror/contractor can revoke or
condition the letter of credit.

“Labor surplus area’ means a geographical area identi-
fied by the Department of Labor in accordance with 20 CFR
part 654, subpart A, as an area of concentrated unemploy-
ment or underemployment or an area of labor surplus.

“Labor surplus area concern” means a concern that
together with its first-tier subcontractors will perform sub-
stantially in labor surplus areas. Performance is
substantially in labor surplus areas if the costs incurred
under the contract on account of manufacturing, production,
or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

“Latent defect” means a defect that exists at the time of
acceptance but cannot be discovered by a reasonable
inspection.

“List of Parties Excluded from Federal Procurement and
Nonprocurement Programs’ means a list compiled, main-
tained, and distributed by the General Services
Administration containing the names and other information
about parties debarred, suspended, or voluntarily excluded
under the Nonprocurement Common Rule or the Federal
Acquisition Regulation, parties who have been proposed for
debarment under the Federal Acquisition Regulation, and
parties determined to be ineligible.

“Major system” means that combination of elements that
will function together to produce the capabilities required to
fulfill amission need. The elements may include hardware,
equipment, software, or any combination thereof, but
exclude construction or other improvements to real prop-
erty. A systemisamajor system if—

(1) The Department of Defense is responsible for the
system and the total expenditures for research, develop-
ment, test, and evaluation for the system are estimated to be
more than $115,000,000 (based on fiscal year 1990 constant
dollars) or the eventua total expenditure for the acquisition
exceeds $540,000,000 (based on fiscal year 1990 constant
dollars);

(2) A civilian agency isresponsible for the system and
total expenditures for the system are estimated to exceed
$750,000 (based on fiscal year 1980 constant dollars) or the
dollar threshold for a “major system” established by the
agency pursuant to Office of Management and Budget
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Circular A-109, entitted “Magjor System Acquisitions,”
whichever is greater; or

(3) The system is designated a “ major system” by the
head of the agency responsible for the system (10 U.S.C.
2302 and 41 U.S.C. 403).

“Make-or-buy program” meansthat part of acontractor’s
written plan for a contract identifying those major items to
be produced or work efforts to be performed in the prime
contractor’s facilities and those to be subcontracted.

“Market research” means collecting and analyzing infor-
mation about capabilities within the market to satisfy
agency needs.

“Master solicitation” means a document containing spe-
cial clauses and provisions that have been identified as
essential for the acquisition of a specific type of supply or
service that is acquired repetitively.

“May” denotes the permissive. However, the words “no
person may . . .” mean that no person is required, autho-
rized, or permitted to do the act described.

“Micro-purchase” means an acquisition of supplies or
services (except construction), the aggregate amount of
which does not exceed $2,500, except that in the case of
construction, the limit is $2,000.

“Micro-purchase threshold” means $2,500.

“Minority Institution” means an institution of higher
education meeting the requirements of Section 1046(3) of
the Higher Education Act of 1965 (20 U.S.C. 1067k),
including a Hispanic-serving institution of higher educa-
tion, as defined in Section 316(b)(1) of the Act (20 U.S.C.
1101a).

“Must” (see“shal”).

“National defense” means any activity related to pro-
grams for military or atomic energy production or
construction, military assistance to any foreign nation,
stockpiling, or space.

“Neutral person” means an impartial third party, who
serves as a mediator, fact finder, or arbitrator, or otherwise
functions to assist the parties to resolve the issues in con-
troversy. A neutral person may be a permanent or
temporary officer or employee of the Federal Government
or any other individual who is acceptable to the parties. A
neutral person must have no official, financial, or personal
conflict of interest with respect to the issues in controversy,
unless the interest is fully disclosed in writing to all parties
and al parties agree that the neutral person may serve (5
U.S.C. 583).

“Nondevel opmental item” means—

(1) Any previously developed item of supply used
exclusively for governmental purposes by a Federal agency,
a State or local government, or a foreign government with
which the United States has a mutual defense cooperation
agreement;

2-8

(2) Any item described in paragraph (1) of this defin-
ition that requires only minor modification or modifications
of atype customarily available in the commercial market-
place in order to meet the requirements of the procuring
department or agency; or

(3) Any item of supply being produced that does not
meet the requirements of paragraphs (1) or (2) solely
because the item is not yet in use.

“Novation agreement” means alegal instrument—

(1) Executed by the—

(i) Contractor (transferor);
(i) Successor ininterest (transferee); and
(ii1) Government; and

(2) By which, among other things, the transferor guar-
antees performance of the contract, the transferee assumes
all obligations under the contract, and the Government rec-
ognizes the transfer of the contract and related assets.

“Offer” means a response to a solicitation that, if
accepted, would bind the offeror to perform the resultant
contract. Responses to invitations for bids (sealed bidding)
are offers called “bids’ or “sealed bids’; responses to
reguests for proposals (negotiation) are offers called “pro-
posals’; responses to requests for quotations (negotiation)
are not offers and are called “quotes.” For unsolicited pro-
posals, see Subpart 15.6.

“Option” means a unilateral right in a contract by which,
for a specified time, the Government may elect to purchase
additional supplies or services called for by the contract, or
may elect to extend the term of the contract.

“Organizationa conflict of interest” means that because
of other activities or relationships with other persons, a per-
son is unable or potentialy unable to render impartial
assistance or advice to the Government, or the person’s
objectivity in performing the contract work is or might be
otherwise impaired, or a person has an unfair competitive
advantage.

“Overtime” means time worked by a contractor’s
employee in excess of the employee’s normal workweek.

“Overtime premium” means the difference between the
contractor’s regular rate of pay to an employee for the shift
involved and the higher rate paid for overtime. It does not
include shift premium, i.e., the difference between the con-
tractor's regular rate of pay to an employee and the higher
rate paid for extra-pay-shift work.

“Ozone-depleting substance” means any substance the
Environmental Protection Agency designates in 40 CFR
part 82 as—

(1) Class I, including, but not limited to, chlorofluo-
rocarbons, halons, carbon tetrachloride, and methyl
chloroform; or

(2) Class Il, including, but not limited to, hydrochlo-
rofluorocarbons.
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“Performance-based contracting” means structuring all
aspects of an acquisition around the purpose of the work to be
performed with the contract requirements set forth in clear,
specific, and objective terms with measurable outcomes as
opposed to either the manner by which the work isto be per-
formed or broad and imprecise statements of work.
“Personal services contract” means a contract that, by its
express terms or as administered, makes the contractor per-
sonnel appear to be, in effect, Government employees (see
37.104).
“Pollution prevention” means any practice that—
| (1)(i) Reduces the amount of any hazardous substance,
pollutant, or contaminant entering any waste stream or oth-
erwise released into the environment (including fugitive
emissions) prior to recycling, treatment, or disposal; and

| (if) Reduces the hazards to public health and the
environment associated with the release of such substances,
pollutants, and contaminants;

(2) Reduces or eliminates the creation of pollutants
through increased efficiency in the use of raw materials,
energy, water, or other resources; or

| (3) Protects natural resources by conservation.

“Possessions’ includes the Virgin Islands, Johnston
Island, American Samoa, Guam, Wake Island, Midway
Island, and the Guano Islands, but does not include Puerto
Rico, leased bases, or trust territories.

“Power of attorney” means the authority given one per-
son or corporation to act for and obligate another, as
specified in the instrument creating the power; in corporate
suretyship, an instrument under seal that appoints an attor-
ney-in-fact to act in behalf of a surety company in signing
bonds (see also “attorney-in-fact” at 28.001).

“Preaward survey” means an evaluation of a prospective
contractor’s capability to perform a proposed contract.

“Preponderance of the evidence” means proof by infor-
mation that, compared with that opposing it, leads to the
conclusion that the fact at issue is more probably true than
not.

“Pricing” means the process of establishing a reasonable
amount or amounts to be paid for supplies or services.

“Procurement” (see “acquisition”).

“Procuring activity” means a component of an executive
agency having a significant acquisition function and desig-
nated as such by the head of the agency. Unless agency
regulations specify otherwise, the term “procuring activity”
is synonymous with “contracting activity.”

“Projected average loss’ means the estimated long-term
average loss per period for periods of comparable exposure
to risk of loss.

“Proper invoice” means a bill or written request for pay-
ment that meets the minimum standards specified in the
clause at 52.232-25, Prompt Payment, 52.232-26, Prompt
Payment for Fixed-Price Architect-Engineer Contracts, or

52.232-27, Prompt Payment for Construction Contracts
(also see 32.905(€)), and other terms and conditions con-
tained in the contract for invoice submission.

“Purchase order,” when issued by the Government,
means an offer by the Government to buy supplies or ser-
vices, including construction and research and
development, upon specified terms and conditions, using
simplified acquisition procedures.

“Qualification requirement” means a Government
requirement for testing or other quality assurance demon-
stration that must be completed before award of a contract.

“Qualified products list (QPL)” means alist of products
that have been examined, tested, and have satisfied all
applicable qualification requirements.

“Recovered material” means waste materials and by-
products recovered or diverted from solid waste, but the
term does not include those materials and by-products gen-
erated from, and commonly reused within, an origina
manufacturing process. For use in Subpart 11.3 for paper
and paper products, see the definition at 11.301.

“Residual value” means the proceeds, less removal and
disposal costs, if any, realized upon disposition of atangible
capital asset. It usualy is measured by the net proceeds
from the sale or other disposition of the asset, or its fair
value if the asset is traded in on another asset. The esti-
mated residual value is a current forecast of the residual
value.

“Responsible audit agency” means the agency that is
responsible for performing all required contract audit ser-
vices at a business unit.

“Responsible prospective contractor” means a contractor
that meets the standards in 9.104.

“Segment” means one of two or more divisions, product
departments, plants, or other subdivisions of an organiza
tion reporting directly to a home office, usually identified
with responsibility for profit and/or producing a product or
service. The term includes—

(1) Government-owned contractor-operated (GOCO)
facilities; and
(2) Joint ventures and subsidiaries (domestic and for-
eign) in which the organization has—
(i) A majority ownership; or
(ii) Lessthan amajority ownership, but over which
it exercises control.

“Self-insurance” means the assumption or retention of
the risk of loss by the contractor, whether voluntarily or
involuntarily. Self-insurance includes the deductible por-
tion of purchased insurance.

“Senior procurement executive” means the individual
appointed pursuant to section 16(3) of the Office of Federa
Procurement Policy Act (41 U.S.C. 414(3)) who is respon-
sible for management direction of the acquisition system of
the executive agency, including implementation of the
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unique acquisition policies, regulations, and standards of
the executive agency.

“Service-disabled veteran-owned small business con-
cern”—

(1) Means a small business concern—

(i) Not less than 51 percent of which is owned by
one or more service-disabled veterans or, in the case of any
publicly owned business, not less than 51 percent of the
stock of which is owned by one or more service-disabled
veterans; and

(i) The management and daily business operations
of which are controlled by one or more service-disabled vet-
erans or, in the case of a veteran with permanent and severe
disability, the spouse or permanent caregiver of such vet-
eran.

(2) Service-disabled veteran means a veteran, as
defined in 38 U.S.C. 101(2), with adisability that is service-
connected, as defined in 38 U.S.C. 101(16).

“Shall” means the imperative.

“Shipment” means freight transported or to be trans-
ported.

“Shop drawings’ means drawings submitted by the con-
struction contractor or a subcontractor at any tier or required
under a construction contract, showing in detail either or
both of the following:

(1) The proposed fabrication and assembly of struc-
tural elements.

(2) The ingtallation (i.e., form, fit, and attachment
details) of materials or equipment.

“Should” means an expected course of action or policy
that is to be followed unless inappropriate for a particular
circumstance.

“Signature” or “signed” means the discrete, verifiable
symbol of an individual that, when affixed to awriting with
the knowledge and consent of the individua, indicates a
present intention to authenticate the writing. This includes
electronic symbols.

“Simplified acquisition procedures’ means the methods
prescribed in Part 13 for making purchases of supplies or
services.

“Simplified acquisition threshold” means $100,000,
except that in the case of any contract to be awarded and
performed, or purchase to be made, outside the United
States in support of a contingency operation (as defined in
10 U.S.C. 101(a)(13)) or a humanitarian or peacekeeping
operation (as defined in 10 U.S.C. 2302(8) and 41 U.S.C.
259(d)), the term means $200,000.

“Single, Governmentwide point of entry,” means the one
point of entry to be designated by the Administrator of
OFPP that will alow the private sector to electronicaly
access procurement opportunities Governmentwide.

“Small business subcontractor” means a concern, includ
ing affiliates, that for subcontracts valued at—
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(1) $10,000 or less, does not have more than 500
employees; and

(2) More than $10,000, does not have employees or
average annual receipts exceeding the size standard in 13
CFR part 121 (see 19.102) for the product or service it is
providing on the subcontract.

“Small disadvantaged business concern” (except for
52.212-3(c)(2) and 52.219-1(b)(2) for genera statistical
purposes and 52.212-3(c)(7)(ii), 52.219-22(b)(2), and
52.219-23(a) for joint ventures under the price evaluation
adjustment for small disadvantaged business concerns),
means an offeror that represents, as part of its offer, that itis
a small business under the size standard applicable to the
acquisition; and either—

(1) It has received certification as a small disadvan-
taged business concern consistent with 13 CFR part 124,
subpart B; and

(i) No material change in disadvantaged ownership
and control has occurred since its certification;

(if) Where the concern is owned by one or more
disadvantaged individuals, the net worth of each individual
upon whom the certification is based does not exceed
$750,000 after taking into account the applicable exclusions
set forth at 13 CFR 124.104(c)(2); and

(iii) It is identified, on the date of its representa-
tion, as a certified small disadvantaged business concern in
the data base maintained by the Smal Business
Administration (PRO-Net); or

(2) For a prime contractor, it has submitted a com-
pleted application to the Small Business Administration or a
private certifier to be certified as a small disadvantaged
business concern in accordance with 13 CFR part 124, sub-
part B, and a decision on that application is pending, and
that no material change in disadvantaged ownership and
control has occurred since it submitted its application. In
this case, a contractor must receive certification as a small
disadvantaged business by the Smal Business
Administration prior to contract award.

“Sole source acquisition” means a contract for the pur-
chase of supplies or servicesthat is entered into or proposed
to be entered into by an agency after soliciting and negoti-
ating with only one source.

“Solicitation provision or provision” means a term or
condition used only in solicitations and applying only
before contract award.

“Special competency” means a specia or unique capa-
bility, including qualitative aspects, devel oped incidental to
the primary functions of the Federally Funded Research and
Development Centers to meet some special need.

“State and local taxes’ means taxes levied by the States,
the District of Columbia, Puerto Rico, possessions of the
United States, or their political subdivisions.
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“Substantial evidence” means information sufficient to
support the reasonable belief that a particular act or omis-
sion has occurred.

“Substantially asfollows’ or “substantially the same as,”
when used in the prescription and introductory text of a pro-
vision or clause, means that authorization is granted to
prepare and utilize a variation of that provision or clause to
accommodate requirements that are peculiar to an individ-
ual acquisition; provided that the variation includes the
salient features of the FAR provision or clause, and is not
inconsistent with the intent, principle, and substance of the
FAR provision or clause or related coverage of the subject
matter.

“Supplemental agreement” means a contract modifica
tion that is accomplished by the mutual action of the parties.

“Supplies” means all property except land or interest in
land. It includes (but is not limited to) public works, build-
ings, and facilities; ships, floating equipment, and vessel s of
every character, type, and description, together with parts
and accessories; aircraft and aircraft parts, accessories, and
equipment; machine tools; and the alteration or installation
of any of the foregoing.

“Surety” means an individual or corporation legally
liable for the debt, default, or failure of aprincipal to satisfy
a contractual obligation. The types of sureties referred to
areasfollows:

(1) An individual surety is one person, as distin-
guished from a business entity, who is liable for the entire
pena amount of the bond.

(2) A corporate surety is licensed under various insur-
ance laws and, under its charter, has legal power to act as
surety for others.

(3) A cosurety is one of two or more sureties that are
jointly liable for the penal sum of the bond. A limit of lia-
bility for each surety may be stated.

“Suspension” means action taken by a suspending offi-
cial under 9.407 to disqualify a contractor temporarily from
Government contracting and Government-approved sub-
contracting; a contractor that is disqualified is“ suspended.”

“Task order” means an order for services placed against
an established contract or with Government sources.

“Taxpayer Identification Number (TIN)” means the
number required by the IRS to be used by the offeror in
reporting income tax and other returns. The TIN may be
either a Social Security Number or an Employer
Identification Number.

“Unallowable cost” means any cost that, under the pro-
visions of any pertinent law, regulation, or contract, cannot
be included in prices, cost-reimbursements, or settlements
under a Government contract to which it is allocable.

“Unique and innovative concept,” when used relative to
an unsolicited research proposal, means that—

(1) In the opinion and to the knowledge of the
Government evaluator, the meritorious proposal—
(i) Is the product of origina thinking submitted
confidentially by one source;
(if) Contains new, novel, or changed concepts,
approaches, or methods,
(iii) Was not submitted previously by another; and
(iv) Is not otherwise available within the Federa
Government.
(2) In this context, the term does not mean that the
source has the sole capability of performing the research.

“United States,” when used in ageographic sense, means
the 50 States and the District of Columbia, except as fol-
lows:

(1) For use in Subpart 22.8, see the definition at
22.801.

(2) For use in Subpart 22.10, see the definition at
22.1001.

(3) For use in Part 25, see the definition at 25.003.

(4) For use in Subpart 47.4, see the definition at
47.401.

“Unsolicited proposal” means a written proposal for a
new or innovative ideathat is submitted to an agency on the
initiative of the offeror for the purpose of obtaining a con-
tract with the Government, and that is not in response to a
request for proposals, Broad Agency Announcement, Small
Business Innovation Research topic, Small Business
Technology Transfer Research topic, Program Research and
Development Announcement, or any other Government-ini-
tiated solicitation or program.

“Value engineering” means an analysis of the functions
of a program, project, system, product, item of equipment,
building, facility, service, or supply of an executive agency,
performed by qualified agency or contractor personne,
directed at improving performance, reliability, quality,
safety, and life-cycle costs (Section 36 of the Office of
Federal Procurement Policy Act, 41 U.S.C. 401, et seq.).
For use in the clause at 52.248-2, see the definition at
52.248-2(b).

“Value engineering change proposal (VECP)'—(1)
means a proposal that—

(i) Requires a change to the instant contract to
implement; and

(i) Resultsin reducing the overall projected cost to
the agency without impairing essential functions or charac-
teristics, provided, that it does not involve a change—

(A) In deliverable end item quantities only;

(B) In research and development (R&D) items
or R&D test quantities that are due solely to results of pre-
vious testing under the instant contract; or

(C) To the contract type only.

(2) For usein the clauses at—
(i) 52.248-2, see the definition at 52.248-2(b); and
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(ii) 52.248-3, see the definition at 52.248-3(b).
“Veteran-owned small business concern” means a small
business concern—

(1) Not lessthan 51 percent of which is owned by one
or more veterans (as defined at 38 U.S.C. 101(2)) or, in the
case of any publicly owned business, not less than 51 per-
cent of the stock of which is owned by one or more
veterans; and

(2) The management and daily business operations of
which are controlled by one or more veterans.

“Virgin material” means—

(1) Previously unused raw material, including previ-
ously unused copper, aluminum, lead, zinc, iron, other
metal or metal ore; or

(2) Any undeveloped resource that is, or with new
technology will become, a source of raw materials.

“Warranty” means a promise or affirmation given by a
contractor to the Government regarding the nature, useful-
ness, or condition of the supplies or performance of services
furnished under the contract.

“Waste reduction” means preventing or decreasing the
amount of waste being generated through waste prevention,
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recycling, or purchasing recycled and environmentally
preferable products.

“Women-owned small business concern” means a small
business concern—

(1) That is at least 51 percent owned by one or more
women; or, in the case of any publicly owned business, at
least 51 percent of the stock of which is owned by one or
more women; and

(2) Whose management and daily business operations
are controlled by one or more women.

“Writing” or “written” (see “in writing”).

Subpart 2.2—Definitions Clause

2.201 Contract clause.

Insert the clause at 52.202-1, Definitions, in solicitations
and contracts that exceed the simplified acquisition thresh-
old. If the contract is for persona services, construction,
architect-engineer services, or dismantling, demolition, or
removal of improvements, use the clause with its Alternate
I. The contracting officer may include additional defini-
tions, provided they are consistent with the clause and the
FAR.




PART 3—IMPROPER BUSINESS PRACTICES AND PERSONAL CONFLICTS OF INTEREST 3.203

request information from appropriate parties regarding the
violation or possible violation when considered in the best
interests of the Government.

(d) If the HCA or designee concludes that the prohibi-
tions of section 27 of the Act have been violated, then the
HCAor designee may direct the contracting officer to—

(1) If acontract has not been awarded—

(i) Cancel the procurement;

(i) Disgualify an offeror; or

(iii) Take any other appropriate actionsin theinter-
ests of the Government.

(2) If acontract has been awarded—

(i) Effect appropriate contractual remedies, includ-
ing profit recapture as provided for in the clause at
52.203-10, Price or Fee Adjustment for Illegal or Improper
Activity, or, if the contract has been rescinded under para-
graph (d)(2)(ii) of this subsection, recovery of the amount
expended under the contract;

(if) Void or rescind the contract with respect to
which—

(A) The contractor or someone acting for the
contractor has been convicted for an offense where the con-
duct constitutes aviolation of subsections 27(a) or (b) of the
Act for the purpose of either—

(1) Exchanging the information covered by
such subsections for anything of value; or

(2) Obtaining or giving anyone acompetitive
advantage in the award of a Federal agency procurement
contract; or

(B) The head of the agency, or designee, has
determined, based upon a preponderance of the evidence,
that the contractor or someone acting for the contractor has
engaged in conduct congtituting an offense punishable
under subsection 27(e)(1) of the Act; or

(iii) Take any other appropriate actions in the best
interests of the Government.

(3) Refer the matter to the agency suspension and
debarment official.

(e) The HCA or designee shall recommend or direct an
administrative or contractual remedy commensurate with
the severity and effect of the violation.

(f) If the HCA or designee receiving information con-
cerning a violation or possible violation determines that
award is justified by urgent and compelling circumstances,
or is otherwise in the interests of the Government, the HCA
may authorize the contracting officer to award the contract
or execute the contract modification after notification to the
head of the agency in accordance with agency procedures.

(g) The HCA may delegate his or her authority under
this subsection to an individual at least one organizational
level above the contracting officer and of General Officer,
Flag, Senior Executive Service, or eguivalent rank.

3.104-11 Criminal and civil penalties, and further
administrative remedies.

Criminal and civil pendties, and administrative reme-
dies, may apply to conduct which violates the Act (see
3.104-4). See 33.102(f) for specid rules regarding bid
protests. See 3.104-10 for administrative remedies relating
to contracts.

(a) An official who knowingly fails to comply with the
requirements of 3.104-4 shall be subject to the penalties and
administrative action set forth in subsection 27(e) of the
Act.

(b) A bidder or offeror who engages in employment dis-
cussion with an officia subject to the restrictions of
3.104-4, knowing that the official has not complied with
3.104-4(c)(1), shall be subject to the criminal, civil or
administrative penalties set forth in subsection 27(e) of the
Act.

(c) An official who refuses to terminate employment dis-
cussions (see 3.104-6) may be subject to agency
administrative actions under 5 CFR 2635.604(d) if the offi-
cial’'s disqualification from participation in a particular
procurement interferes substantially with the individua’s
ability to perform assigned duties.

Subpart 3.2—Contractor Gratuitiesto
Government Personnel

3.201 Applicability.

This subpart appliesto all executive agencies, except that
coverage concerning exemplary damages applies only to the
Department of Defense (10 U.S.C. 2207).

3.202 Contract clause.

The contracting officer shall insert the clause at 52.203-
3, Gratuities, in solicitations and contracts with a value
exceeding the simplified acquisition threshold, except those
for personal services and those between military depart-
ments or defense agencies and foreign governments that do
not obligate any funds appropriated to the Department of
Defense.

3.203 Reporting suspected violations of the Gratuities
clause.

Agency personnel shall report suspected violations of the
Gratuities clause to the contracting officer or other desig-
nated official in accordance with agency procedures. The
agency reporting procedures shall be published as an imple
mentation of this section 3.203 and shall clearly specify—

(a) What to report and how to report it; and

(b) The channels through which reports must pass,
including the function and authority of each official desig-
nated to review them.
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3.204 Treatment of violations.

(a) Before taking any action against a contractor, the
agency head or a designee shall determine, after notice and
hearing under agency procedures, whether the contractor, its
agent, or another representative, under a contract containing
the Gratuities clause—

(1) Offered or gave a gratuity (e.g., an entertainment
or gift) to an officer, official, or employee of the
Government; and

(2) Intended by the gratuity to obtain a contract or
favorable treatment under a contract (intent generally must
beinferred).

(b) Agency procedures shall afford the contractor an
opportunity to appear with counsel, submit documentary
evidence, present witnesses, and confront any person the
agency presents. The procedures should be as informal as
practicable, consistent with principles of fundamental fair-
ness.

(c) When the agency head or designee determines that a
violation has occurred, the Government may—

(1) Terminate the contractor’s right to proceed;

(2) Initiate debarment or suspension measures as set
forth in Subpart 9.4; and

(3) Assess exemplary damages, if the contract uses
money appropriated to the Department of Defense.

Subpart 3.3—Reports of Suspected Antitrust
Violations

3301 General.

(a) Practices that eliminate competition or restrain trade
usualy lead to excessive prices and may warrant criminal,
civil, or administrative action against the participants.
Examples of anticompetitive practices are collusive bid-
ding, follow-the-leader pricing, rotated low bids, collusive
price estimating systems, and sharing of the business.

(b) Contracting personnel are an important potential
source of investigative leads for antitrust enforcement and
should therefore be sensitive to indications of unlawful
behavior by offerors and contractors. Agency personnel
shall report, in accordance with agency regulations, evi-
dence of suspected antitrust violations in acquisitions for
possible referral to—

(1) The Attorney General under 3.303; and
(2) The agency office responsible for contractor
debarment and suspension under Subpart 9.4.

3.302 Definitions.

As used in this subpart—

“Identical bids’ means bids for the same line item that
are determined to be identical as to unit price or total line
item amount, with or without the application of evaluation
factors (e.g., discount or transportation cost).
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“Line item” means an item of supply or service, speci-
fied in an invitation for bids, for which the bidder must bid
a separate price.

3.303 Reporting suspected antitrust violations.

(a) Agencies are required by 41 U.S.C. 253b(i) and 10
U.S.C. 2305(b)(9) to report to the Attorney General any bids
or proposals that evidence a violation of the antitrust laws.
These reports are in addition to those required by Subpart
9.4.

(b) The antitrust laws are intended to ensure that markets
operate competitively. Any agreement or mutua under-
standing among competing firms that restrains the natural
operation of market forces is suspect. Paragraph (c) below
identifies behavior patterns that are often associated with
antitrust violations. Activities meeting the descriptions in
paragraph (c) are not necessarily improper, but they are suf-
ficiently questionable to warrant notifying the appropriate
authorities, in accordance with agency procedures.

(c) Practices or events that may evidence violations of
the antitrust laws include—

(1) The existence of an “industry price list” or “price
agreement” to which contractors refer in formulating their
offers;

(2) A sudden change from competitive bidding to
identical bidding;

(3) Simultaneous price increases or follow-the-leader
pricing;

(4) Rotation of bids or proposals, so that each com-
petitor takes a turn in sequence as low bidder, or so that
certain competitors bid low only on some sizes of contracts
and high on other sizes;

(5) Division of the market, so that certain competitors
bid low only for contractslet by certain agencies, or for con-
tracts in certain geographical areas, or on certain products,
and bid high on all other jobs;

(6) Establishment by competitors of a collusive price
estimating system;

(7) Thefiling of ajoint bid by two or more competi-
tors when at least one of the competitors has sufficient
technical capability and productive capacity for contract
performance;

(8) Any incidents suggesting direct collusion among
competitors, such as the appearance of identical calculation
or spelling errors in two or more competitive offers or the
submission by one firm of offers for other firms; and

(9) Assertions by the employees, former employees,
or competitors of offerors, that an agreement to restrain
trade exists.

(d) Identical bids shall be reported under this section if
the agency has some reason to believe that the bids resulted
from collusion.
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(e) For offers from foreign contractors for contracts to
be performed outside the United States, contracting officers
may refer suspected collusive offersto the authorities of the
foreign government concerned for appropriate action.

(f) Agency reports shall be addressed to the—

Attorney Generad

U.S. Department of Justice

Washington DC 20530

Attention: Assistant Attorney General

Antitrust Division
and shall include—

(2) A brief statement describing the suspected practice
and the reason for the suspicion; and

(2) The name, address, and telephone number of an
individua in the agency who can be contacted for further
information.

(9) Questions concerning this reporting requirement may

be communicated by telephone directly to the Office of the
Assistant Attorney General, Antitrust Division.

Subpart 3.4—Contingent Fees

3.400 Scope of subpart.

This subpart prescribes policies and procedures that
restrict contingent fee arrangements for soliciting or obtain-
ing Government contracts to those permitted by 10 U.S.C.
2306(b) and 41 U.S.C. 254(a).

3.401 Definitions.

As used in this subpart—

“Bonafide agency” means an established commercial or
selling agency, maintained by a contractor for the purpose
of securing business, that neither exerts nor proposes to
exert improper influence to solicit or obtain Government
contracts nor holds itself out as being able to obtain any
Government contract or contracts through improper influ-
ence.

|  “Bonafide employee” means a person, employed by a
contractor and subject to the contractor’s supervision and
control as to time, place, and manner of performance, who
neither exerts nor proposes to exert improper influence to
solicit or obtain Government contracts nor holds out as
being able to obtain any Government contract or contracts
through improper influence.

I “Contingent fee” means any commission, percentage,
brokerage, or other fee that is contingent upon the success
that a person or concern hasin securing a Government con-
tract.

| “Improper influence” means any influence that induces
or tends to induce a Government employee or officer to give
consideration or to act regarding a Government contract on
any basis other than the merits of the matter.

3.402 Statutory requirements.

Contractors arrangements to pay contingent fees for
soliciting or obtaining Government contracts have long
been considered contrary to public policy because such
arrangements may lead to attempted or actual exercise of
improper influence. In 10 U.S.C. 2306(b) and 41 U.S.C.
254(a), Congress affirmed this public policy but permitted
certain exceptions. These statutes—

(a) Require in every negotiated contract a warranty by
the contractor against contingent fees;

(b) Permit, as an exception to the warranty, contingent
fee arrangements between contractors and bona fide
employees or bona fide agencies; and

(c) Provide that, for breach or violation of the warranty
by the contractor, the Government may annul the contract
without liability or deduct from the contract price or con-
sideration, or otherwise recover, the full amount of the
contingent fee.

3.403 Applicability.

This subpart applies to al contracts. Statutory require-
ments for negotiated contracts are, as a matter of policy,
extended to sealed bid contracts.

3404 Contract clause.

The contracting officer shall insert the clause at 52.203-
5, Covenant Against Contingent Fees, in al solicitations
and contracts exceeding the simplified acquisition thresh-
old, other than those for commercia items (see Parts 2 and
12).

3405 Misrepresentationsor violations of the

Covenant Against Contingent Fees.

(a) Government personnel who suspect or have evidence
of attempted or actual exercise of improper influence, mis-
representation of a contingent fee arrangement, or other
violation of the Covenant Against Contingent Fees shall
report the matter promptly to the contracting officer or
appropriate higher authority in accordance with agency pro-
cedures.

(b) When there is specific evidence or other reasonable
basis to suspect one or more of the violations in paragraph
(a) above, the chief of the contracting office shall review the
facts and, if appropriate, take or direct one or more of the
following, or other, actions:

(1) If before award, reject the bid or proposal.

(2) If after award, enforce the Government’s right to
annul the contract or to recover the fee.

(3) Initiate suspension or debarment action under
Subpart 9.4.

(4) Refer suspected fraudulent or criminal matters to
the Department of Justice, as prescribed in agency regula-
tions.

3-11
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3.406 Records.

For enforcement purposes, agencies shall preserve any
specific evidence of one or more of the violations in
3.405(a), together with all other pertinent data, including a
record of actions taken. Contracting offices shall not retire
or destroy these records until it is certain that they are no
longer needed for enforcement purposes. If the original
record is maintained in a centra file, a copy must be
retained in the contract file.

Subpart 3.5—O0Other Improper Business
Practices

3.501 Buying-in.

3.501-1 Definition.
“Buying-in,” asused in this section, means submitting an
offer below anticipated costs, expecting to—

(1) Increase the contract amount after award (e.g.,
through unnecessary or excessively priced change orders);
or

(2) Receive follow-on contracts at artificialy high
prices to recover losses incurred on the buy-in contract.

3.501-2 General.

(a) Buying-in may decrease competition or result in poor
contract performance. The contracting officer must take
appropriate action to ensure buying-in losses are not recov-
ered by the contractor through the pricing of —

(1) Change orders; or
(2) Follow-on contracts subject to cost analysis.

(b) The Government should minimize the opportunity for
buying-in by seeking a price commitment covering as much
of the entire program concerned as is practical by using—

(1) Multiyear contracting, with a requirement in the
solicitation that a price be submitted only for the total mul-
tiyear quantity; or

(2) Priced options for additional quantities that,
together with the firm contract quantity, equal the program
requirements (see Subpart 17.2).

(c) Other safeguards are available to the contracting offi-
cer to preclude recovery of buying-in losses (e.g.,
amortization of nonrecurring costs (see 15.408, Table 15-2,
paragraph A, column (2) under “Formats for Submission of
Line ltem Summaries”) and treatment of unreasonable price
quotations (see 15.405).
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3.502 Subcontractor kickbacks.

3.502-1 Definitions.

As used in this section—

“Kickback” means any money, fee, commission, credit,
gift, gratuity, thing of value, or compensation of any kind
which is provided, directly or indirectly, to any prime con-
tractor, prime contractor employee, subcontractor, or
subcontractor employee for the purpose of improperly
obtaining or rewarding favorable treatment in connection
with a prime contract or in connection with a subcontract
relating to a prime contract.

“Person” means a corporation, partnership, business |
association of any kind, trust, joint-stock company, or indi-
vidual.

“Prime contract” means a contract or contractua action
entered into by the United States for the purpose of obtain-
ing supplies, materials, equipment, or services of any kind.

“Prime Contractor” means a person who has entered into |
a prime contract with the United States.

“Prime Contractor employee” means any officer, partner, |
employee, or agent of a prime contractor.

“Subcontract” means a contract or contractual action
entered into by a prime contractor or subcontractor for the
purpose of obtaining supplies, materials, equipment, or ser-
vices of any kind under a prime contract.

“Subcontractor” (1) means any person, other than thel
prime contractor, who offersto furnish or furnishes any sup-
plies, materials, equipment, or services of any kind under a
prime contract or a subcontract entered into in connection
with such prime contract; and (2) includes any person who |
offers to furnish or furnishes general supplies to the prime
contractor or a higher tier subcontractor.

3.502-2 Subcontractor kickbacks.

The Anti-Kickback Act of 1986 (41 U.S.C. 51-58) was
passed to deter subcontractors from making payments and
contractors from accepting payments for the purpose of
improperly obtaining or rewarding favorable treatment in
connection with a prime contract or asubcontract relating to
aprime contract. The Act—

(a) Prohibits any person from—

(1) Providing, attempting to provide, or offering to
provide any kickback;

(2) Soliciting, accepting, or attempting to accept any
kickback; or

(3) Including, directly or indirectly, the amount of
any kickback in the contract price charged by a subcontrac-
tor to a prime contractor or a higher tier subcontractor or in
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3.805 Exemption.

The Secretary of Defense may exempt, on a case-by-case
basis, a covered Federa action from the prohibitions of this
section whenever the Secretary determines, in writing, that
such an exemption isin the national interest. The Secretary
shall transmit a copy of such exemption to Congress imme-
diately after making such a determination.

3.806 Processing suspected violations.
Suspected violations of the requirements of the Act shall
be referred to the official designated in agency procedures.

3.807 Civil penalties.

Agencies shall impose and collect civil penalties pur-
suant to the provisions of the Program Fraud and Civil
Remedies Act, 31 U.S.C. 3803 (except subsection (c)),
3804-3408, and 3812, insofar as the provisions therein are
not inconsistent with the requirements of this subpart.

3.808 Solicitation provision and contract clause.

(@ The provision at 52.203-11, Certification and
Disclosure Regarding Payments to Influence Certain
Federal Transactions, shall be included in solicitations
expected to exceed $100,000.

(b) The clause at 52.203-12, Limitation on Paymentsto
Influence Certain Federal Transactions, shall beincluded in
solicitations and contracts expected to exceed $100,000.

Subpart 3.9—Whistleblower Protectionsfor
Contractor Employees

3.900 Scope of subpart.

This subpart implements 10 U.S.C. 2409 and 41 U.S.C.
251, et seg., as amended by Sections 6005 and 6006 of the
Federal Acquisition Streamlining Act of 1994 (Pub. L. 103-
355).

3.901 Definitions.
| As used in this subpart—

“Authorized official of an agency” means an officer or
employee responsible for contracting, program manage-
ment, audit, inspection, investigation, or enforcement of any
law or regulation relating to Government procurement or
the subject matter of the contract.

“Authorized official of the Department of Justice” means
any person responsible for the investigation, enforcement,
or prosecution of any law or regulation.

“Inspector General” means an Inspector Generad
appointed under the Inspector General Act of 1978, as
amended. In the Department of Defense that is the DOD
Inspector General. In the case of an executive agency that
does not have an Inspector General, the duties shall be per-

formed by an official designated by the head of the execu-
tive agency.

3.902 Applicability.
This subpart applies to al Government contracts.

3.903 Palicy.

Government contractors shall not discharge, demote or
otherwise discriminate against an employee as areprisal for
disclosing information to a Member of Congress, or an
authorized official of an agency or of the Department of
Justice, relating to a substantial violation of law related to a
contract (including the competition for or negotiation of a
contract).

3.904 Proceduresfor filing complaints.

(a) Any employee of a contractor who believes that he or
she has been discharged, demoted, or otherwise discrimi-
nated against contrary to the policy in 3.903 may file a
complaint with the Inspector Genera of the agency that
awarded the contract.

(b) The complaint shall be signed and shall contain—

(1) The name of the contractor;

(2) The contract number, if known; if not, a descrip-
tion reasonably sufficient to identify the contract(s)
involved;

(3) The substantial violation of law giving rise to the
disclosure;

(4) The nature of the disclosure giving rise to the dis-
criminatory act; and

(5) The specific nature and date of the reprisal.

3.905 Proceduresfor investigating complaints.

(a) Upon receipt of a complaint, the Inspector General
shall conduct an initial inquiry. If the Inspector Genera
determines that the complaint is frivolous or for other rea-
sons does not merit further investigation, the Inspector
General shall advise the complainant that no further action
on the complaint will be taken.

(b) If the Inspector General determines that the com-
plaint merits further investigation, the Inspector General
shall notify the complainant, contractor, and head of the
contracting activity. The Inspector General shall conduct an
investigation and provide a written report of findings to the
head of the agency or designee.

(c) Upon completion of the investigation, the head of the
agency or designee shall ensure that the Inspector General
provides the report of findings to—

(1) The complainant and any person acting on the
complainant's behalf;

(2) The contractor alleged to have committed the vio-
lation; and

(3) The head of the contracting activity.
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(d) The complainant and contractor shall be afforded the
opportunity to submit a written response to the report of
findings within 30 days to the head of the agency or
designee. Extensions of time to file awritten response may
be granted by the head of the agency or designee.

(e) At any time, the head of the agency or designee may
request additional investigative work be done on the com-
plaint.

3.906 Remedies.

(a) If the head of the agency or designee determines that
a contractor has subjected one of its employeesto areprisa
for providing information to a Member of Congress, or an
authorized official of an agency or of the Department of
Justice, the head of the agency or designee may take one or
more of the following actions:

(1) Order the contractor to take affirmative action to
abate the reprisal.

(2) Order the contractor to reinstate the person to the
position that the person held before the reprisal, together
with the compensation (including back pay), employment
benefits, and other terms and conditions of employment that
would apply to the person in that position if the reprisal had
not been taken.
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(3) Order the contractor to pay the complainant an
amount equal to the aggregate amount of al costs and
expenses (including attorneys fees and expert witnesses
fees) that were reasonably incurred by the complainant for,
or in connection with, bringing the complaint regarding the
reprisal.

(b) Whenever a contractor fails to comply with an order,
the head of the agency or designee shall request the
Department of Justice to file an action for enforcement of
such order in the United States district court for adistrict in
which the reprisal was found to have occurred. In any
action brought under this section, the court may grant
appropriate relief, including injunctive relief and compen-
satory and exemplary damages.

(c) Any person adversely affected or aggrieved by an
order issued under this section may obtain review of the
order's conformance with the law, and this subpart, in the
United States Court of Appeals for a circuit in which the
reprisal isaleged in the order to have occurred. No petition
seeking such review may be filed more than 60 days after
issuance of the order by the head of the agency or designee.
Review shall conform to Chapter 7 of Title 5, United States
Code.
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4.000 Scope of part.

Subpart 4.1—Contract Execution
4101 Contracting officer's signature.
4,102 Contractor's signature.
4,103 Contract clause.

Subpart 4.2—Contract Distribution
4.201 Procedures.
4.202 Agency distribution requirements.
4.203 Taxpayer identification information.

Subpart 4.3—Paper Documents
4.300 Scope of subpart.
4.301 Definition.
4.302 Policy.
4.303 Contract clause.

Subpart 4.4—Safeguarding Classified Information Within
Industry
4.401 Definitions.
4.402 General.
4.403 Responsibilities of contracting officers.
4.404 Contract clause.

Subpart 4.5—Electronic Commercein Contracting
4.500 Scope of subpart.
| 4501 [Reserved]
4.502 Policy.

Subpart 4.6—Contract Reporting
4.600 Scope of subpart.
4.601 Record requirements.
4.602 Federal Procurement Data System.
4.603 Solicitation provisions.

Subpart 4.7—Contractor Records Retention
4.700 Scope of subpart.
4.701 Purpose.
4.702 Applicability.
4.703 Palicy.
4.704 Calculation of retention periods.
4.705 Specific retention periods.
4.705-1  Financial and cost accounting records.
4.705-2  Construction contracts pay administration records.
4.705-3  Acquisition and supply records.

Subpart 4.8—Government Contract Files
4.800 Scope of subpart.
4.801 General.

4.802 Contract files.

4.803 Contents of contract files.

4.804 Closeout of contract files.

4.804-1  Closeout by the office administering the contract.

4.804-2  Closeout of the contracting office files if another
office administers the contract.

4.804-3  Closeout of paying office contract files.

4.804-4  Physically completed contracts.

4.804-5  Procedures for closing out contract files.

4.805 Storage, handling, and disposal of contract files.

Subpart 4.9—Taxpayer Identification Number Information
4.900 Scope of subpart.
4.901 Definition.
4.902 General.
4.903 Reporting contract information to the IRS.
4.904 Reporting payment information to the IRS.
4.905 Solicitation provision.

Subpart 4.10—Contract Line ltems
41001  Policy.

4.000 Scope of part.

This part prescribes policies and procedures relating to
the administrative aspects of contract execution, contractor-
submitted paper documents, distribution, reporting,
retention, and files.

Subpart 4.1—Contract Execution

4101 Contracting officer’ssignature.

Only contracting officers shall sign contracts on behalf
of the United States. The contracting officer's name and
official title shall be typed, stamped, or printed on the con-
tract. The contracting officer normally signs the contract
after it has been signed by the contractor. The contracting
officer shall ensure that the signer(s) have authority to bind
the contractor (see specific requirements in 4.102 of this
subpart).

4,102 Contractor’ssignature.

() Individuals. A contract with an individual shall be
signed by that individual. A contract with an individua
doing business as a firm shall be signed by that individual,
and the signature shall be followed by the individua’s
typed, stamped, or printed name and the words, “an indi-
vidual doing business as " [insert name of firm].

(b) Partnerships. A contract with a partnership shall be
signed in the partnership name. Before signing for the
Government, the contracting officer shall obtain alist of al
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partners and ensure that the individual(s) signing for the
partnership have authority to bind the partnership.

(c) Corporations. A contract with a corporation shall be
signed in the corporate name, followed by the word “by”
and the signature and title of the person authorized to sign.
The contracting officer shall ensure that the person signing
for the corporation has authority to bind the corporation.

(d) Joint venturers. A contract with joint venturers may
involve any combination of individuals, partnerships, or
corporations. The contract shall be signed by each partici-
pant in the joint venture in the manner prescribed in
paragraphs (a) through (c) of this section for each type of
participant. When a corporation is participating, the con-
tracting officer shall verify that the corporation is authorized
to participate in the joint venture.

(e) Agents. When an agent is to sign the contract, other
than as stated in paragraphs (&) through (d) of this section,
the agent’ s authorization to bind the principal must be estab-
lished by evidence satisfactory to the contracting officer.

4103 Contract clause.

The contracting officer shall insert the clause at 52.204-1,
Approval of Contract, in solicitations and contractsif required
by agency procedures.

Subpart 4.2—Contract Distribution

4.201 Procedures.

Contracting officers shall distribute copies of contracts or
modifications within 10 working days after execution by all
parties. As aminimum, the contracting officer shall—

(a) Distribute simultaneously one signed copy or repro-
duction of the signed contract to the contractor and the
paying office;

(b) When a contract is assigned to another office for con-
tract administration (see Subpart 42.2), provide to that
office—

(1) One copy or reproduction of the signed contract
and of each modification; and

(2) A copy of the contract distribution list, showing
those offices that should receive copies of modifications,
and any changes to the list as they occur;

(c) Distribute one copy to each accounting and finance
office (funding office) whose funds are cited in the con-
tract;

(d) When the contract is not assigned for administration
but contains a Cost Accounting Standards clause, provide
one copy of the contract to the cognizant administrative
contracting officer and mark the copy “For Cost Accounting
Sandards Administration Only” (see 30.601(b));

(e) Provide one copy of each contract or modification
that requires audit service to the appropriate field audit
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office listed in the “Directory of Federal Contract Audit
Offices’ (copies of this directory can be ordered from the—

U.S. Government Printing Office

Superintendent of Document

Washington, DC 20402
referencing stock numbers 008-007-03189-9 and 008-007-
03190-2 for Volumes | and I1, respectively); and

(f) Provide copies of contracts and modificationsto those

organizations required to perform contract administration
support functions (e.g., when manufacturing is performed at
multiple sites, the contract administration office cognizant
of each location).

4.202 Agency distribution requirements.

Agencies shall limit additional distribution requirements
to the minimum necessary for proper performance of essen-
tial functions. When contracts are assigned for
administration to a contract administration office located in
an agency different from that of the contracting office (see
Part 42), the two agencies shall agree on any necessary dis-
tribution in addition to that prescribed in 4.201 above.

4.203 Taxpayer identification information.

(& |If the contractor has furnished a Taxpayer
Identification Number (TIN) when completing the solicita-
tion provision at 52.204-3, Taxpayer ldentification, or
paragraph (b) of the solicitation provision at 52.212-3,
Offeror Representations and Certifications—Commercial
Items, the contracting officer shall, unless otherwise pro-
vided in agency procedures, attach a copy of the completed
solicitation provision asthe last page of the copy of the con-
tract sent to the payment office.

(b) If the TIN or type of organization is derived from a
source other than the provision at 52.204-3 or 52.212-3(b),
the contracting officer shall annotate the last page of the
contract or order forwarded to the payment office to state
the contractor’s TIN and type of organization, unless this
information is otherwise provided to the payment office in
accordance with agency procedures.

(c) If the contractor providesits TIN or type of organiza
tion to the contracting officer after award, the contracting
officer shall forward the information to the payment office
within 7 days of its receipt.

(d) Federal Supply Schedule contracts Each contracting
officer that places an order under a Federal Supply Schedule
contract (see Subpart 8.4) shall provide the TIN and type of
organization information to the payment office in accor-
dance with paragraph (b) of this section.

(e) Basic ordering agreements and indefinite-delivery
contracts (other than Federal Supply Schedule contracts).
(1) Each contracting officer that issues a basic ordering
agreement or indefinite-delivery contract (other than a
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Federal Supply Schedule contract) shall provide to con-
tracting officers placing orders under the agreement or
contract—

(i) A copy of the agreement or contract with a copy
of the completed solicitation provision at 52.204-3 or
52.212-3(b) as the last page of the agreement or contract; or

(if) The contractor’s TIN and type of organization
information.

(2) Each contracting officer that places an order under
a basic ordering agreement or indefinite-delivery contract
(other than a Federal Supply Schedule contract) shall pro-
vide the TIN and type of organization information to the
payment office in accordance with paragraph (@) or (b) of
this section.

Subpart 4.3—Paper Documents

4.300 Scope of subpart.
This subpart provides policies and procedures on
contractor-submitted paper documents.

4.301 Definition.

“Printed or copied double-sided,” as used in this subpart,
means printing or reproducing a document so that informa:
tion is on both sides of a sheet of paper.

4.302 Policy.

When electronic commerce methods (see 4.502) are not
being used, a contractor should submit paper documents to
the Government relating to an acquisition printed or copied
double-sided on recycled paper whenever practicable. If the
contractor cannot print or copy double-sided, it should print
or copy single-sided on recycled paper.

4.303 Contract clause.

Insert the clause at 52.204-4, Printed or Copied Double-
Sided on Recycled Paper, in solicitations and contracts that
exceed the simplified acquisition threshold.

Subpart 4.4—Safeguar ding Classified
Information Within Industry

4401 Definitions.

“Classified acquisition” means an acquisition that con-
sists of one or more contracts in which offerors would be
required to have access to classified information
(Confidential, Secret, or Top Secret) to properly submit an
offer or quotation, to understand the performance require-
ments of a classified contract under the acquisition, or to
perform the contract.

“Classified contract” means any contract that requires, or
will require, access to classified information (Confidential,

Secret, or Top Secret) by the contractor or its employeesin
the performance of the contract. A contract may be a classi-
fied contract even though the contract document is not
classified.

“Classified information” means any information or
material, regardless of its physical form or characteristics,
that is owned by, produced by or for, or under the control of
the United States Government, and determined pursuant to
Executive Order 12356, April 2, 1982 (47 FR 14874, April
6, 1982) or prior orders to require protection against unau-
thorized disclosure, and is so designated.

4402 General.

(a) Executive Order 12829, January 6, 1993 (58 FR
3479, January 8, 1993), entitled “National Industrial
Security Program” (NISP), establishes a program to safe-
guard Federal Government classified information that is
released to contractors, licensees, and grantees of the United
States Government. Executive Order 12829 amends
Executive Order 10865, February 20, 1960 (25 FR 1583,
February 25, 1960), entitled “Safeguarding Classified
Information Within Industry,” as amended by Executive
Order 10909, January 17, 1961 (26 FR 508, January 20,
1961).

(b) The National Industrial Security Program Operating
Manua (NISPOM) incorporates the requirements of these
Executive orders. The Secretary of Defense, in consultation
with all affected agencies and with the concurrence of the
Secretary of Energy, the Chairman of the Nuclear
Regulatory Commission, and the Director of Central
Intelligence, is responsible for issuance and maintenance of
this Manual. The following DOD publications implement
the program:

(1) National Industrial Security Program Operating
Manual (NISPOM) (DOD 5220.22-M).

(2) Industrial Security Regulation (ISR) (DOD
5220.22-R).

(c) Procedures for the protection of information relating
to foreign classified contracts awarded to U.S. industry, and
instructions for the protection of U.S. information relating
to classified contracts awarded to foreign firms, are pre-
scribed in Chapter 10 of the NISPOM.

(d) Part 27—Patents, Data, and Copyrights, contains pol -
icy and procedures for safeguarding classified information
in patent applications and patents.

4.403 Responsibilities of contracting officers.

(@) Presolicitation phase. Contracting officers shall
review al proposed solicitations to determine whether
access to classified information may be required by offer-
ors, or by a contractor during contract performance.
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(1) If access to classified information of another
agency may be required, the contracting officer shall—

(i) Determine if the agency is covered by the NISP;
and

(i) Follow that agency’s procedures for determin-
ing the security clearances of firms to be solicited.

(2) If the classified information required is from the
contracting officer’s agency, the contracting officer shall
follow agency procedures.

(b) Solicitation phase. Contracting officers shall—

(1) Ensure that the classified acquisition is conducted
as required by the NISP or agency procedures, as appropri-
ate; and

(2) Include—

(i) An appropriate Security Requirements clausein
the solicitation (see 4.404); and

(ii) As appropriate, in solicitations and contracts
when the contract may require access to classified informa-
tion, a requirement for security safeguards in addition to
those provided in the clause (52.204-2, Security
Requirements).

(c) Award phase. Contracting officers shall inform con-
tractors and subcontractors of the security classifications
and requirements assigned to the various documents, mate-
rias, tasks, subcontracts, and components of the classified
contract as follows:

(1) Agencies covered by the NISP shall use the
Contract Security Classification Specification, DD Form
254. The contracting officer, or authorized representative, is
the approving official for the form and shall ensurethat itis
prepared and distributed in accordance with the ISR.

(2) Contracting officers in agencies not covered by
the NISP shall follow agency procedures.

4.404 Contract clause.

(8 The contracting officer shall insert the clause at
52.204-2, Security Requirements, in solicitations and con-
tracts when the contract may require access to classified
information, unless the conditions specified in paragraph (d)
below apply.

(b) If acost contract (see 16.302) for research and devel-
opment with an educational institution is contemplated, the
contracting officer shall use the clause with its Alternate I.

(c) If aconstruction or architect-engineer contract where
employee identification is required for security reasons is
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contemplated, the contracting officer shall use the clause
with its Alternate |1.

(d) If the contracting agency is not covered by the NISP
and has prescribed a clause and alternates that are substan-
tially the same as those at 52.204-2, the contracting officer
shall use the agency-prescribed clause as required by
agency procedures.

Subpart 4.5—Electronic Commercein
Contracting

4,500 Scope of subpart.

This subpart provides policy and procedures for the
establishment and use of electronic commerce in Federa
acquisition as required by Section 30 of the Office of
Federal Procurement Policy (OFPP) Act (41 U.S.C. 426).

4501 [Reserved]

4,502 Pdlicy.

(@ The Federa Government shall use electronic com-
merce whenever practicable or cost-effective. The use of
terms commonly associated with paper transactions (e.g.,
“copy,” “document,” “page,” “printed,” “sealed envelope,”
and “stamped”) shall not be interpreted to restrict the use of
electronic commerce. Contracting officers may supplement
electronic transactions by using other media to meet the
requirements of any contract action governed by the FAR
(e.g., transmit hard copy of drawings).

(b) Agencies may exercise broad discretion in selecting
the hardware and software that will be used in conducting
electronic commerce. However, as required by Section 30
of the OFPPAct (41 U.S.C. 426), the head of each agency,
after consulting with the Administrator of OFPP, shall
ensure that systems, technologies, procedures, and
processes used by the agency to conduct electronic com-
merce—

(1) Are implemented uniformly throughout the
agency, to the maximum extent practicable;

(2) Areimplemented only after considering the full or
partial use of existing infrastructures, (e.g., the Federal
Acquisition Computer Network (FACNET));

(3) Facilitate access to Government acquisition
opportunities by small business concerns, small disadvan-
taged business concerns, and women-owned small business
concerns;
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(12) Contract audit is completed;

(13) Contractor’s closing statement is completed;

(14) Contractor’s final invoice has been submitted;
and

(15) Contract funds review is completed and excess
funds deobligated.

(b) When the actions in paragraph (a) of this subsection
have been verified, the contracting officer administering the
contract must ensure that a contract completion statement,
containing the following information, is prepared:

(1) Contract administration office name and address
(if different from the contracting office).

(2) Contracting office name and address.

(3) Contract number.

(4) Last modification number.

(5) Last call or order number.

(6) Contractor name and address.

(7) Dollar amount of excess funds, if any.

(8) Voucher number and date, if final payment has
been made.

(9) Invoice number and date, if the final approved
invoice has been forwarded to adisbursing office of another
agency or activity and the status of the payment is unknown.

(10) A statement that all required contract administra-
tion actions have been fully and satisfactorily accomplished.

(11) Name and signature of the contracting officer.

(12) Date.

(c) When the statement is completed, the contracting
officer must ensure that—

(1) The signed original is placed in the contracting
office contract file (or forwarded to the contracting office
for placement in the files if the contract administration
office is different from the contracting office); and

(2) A signed copy is placed in the appropriate contract
administration file if administration is performed by a con-
tract administration office.

4.805 Storage, handling, and disposal of contract files.
(@) Agenciesmust prescribe proceduresfor the handling,
storing, and disposing of contract files. These procedures

must take into account documents held in all types of media,
including microfilm and various electronic media
Agencies may change the original medium to facilitate stor-
age as long as the requirements of Part 4, law, and other
regulations are satisfied. The process used to create and
store records must record and reproduce the original docu-
ment, including signatures and other written and graphic
images completely, accurately, and clearly. Data transfer,
storage, and retrieval procedures must protect the origina
datafrom alteration. Unlesslaw or other regulationsrequire
signed originals to be kept, they may be destroyed after the
responsible agency official verifies that record copies on
alternate media and copies reproduced from the record copy
are accurate, complete, and clear representations of the orig-
inals. Agency procedures for contract file disposal must
include provisions that the documents specified in para
graph (b) of this section may not be destroyed before the
times indicated, and may be retained longer if the responsi-
ble agency official determines that the files have future
value to the Government. When original documents have
been converted to aternate media for storage, the require-
ments in paragraph (b) of this section also apply to the
record copies in the alternate media.

(b) If administrative records are mixed with program
records and cannot be economically segregated, the entire
file should be kept for the period of time approved for the
program records. Similarly, if documents described in the
following table are part of a subject or case file that docu-
ments activities that are not described in the table, they
should be treated in the same manner as the files of which
they are apart. The retention periods for acquisitions at or
below the simplified acquisition threshold also apply to
acquisitions conducted prior to July 3, 1995, that used small
purchase procedures. The retention periods for acquisitions
above the simplified acquisition threshold aso apply to
acquisitions conducted prior to July 3, 1995, that used other
than small purchase procedures.
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DOCUMENT

RETENTION PERIOD

DOCUMENT RETENTION PERIOD

(1) Records pertaining to Contract
Disputes Act actions.

(2) Contracts (and related records
or documents, including successful
proposals) exceeding the simpli-
fied acquisition threshold for other
than construction.

(3) Contracts (and related records
or documents, including successful
proposals) at or below the simpli-
fied acquisition threshold for other
than construction.

(4) Construction contracts:

(i) Above $2,000.

(i) $2,000 or less.

(iii) Related records or docu-
ments, including  successful
proposals, except for contractor’s
payrolls (see (b)(4)(iv)).

(iv) Contractor's payrolls sub-
mitted in accordance with
Department of Labor regulations,
with related certifications, anti-
kickback affidavits, and other
related papers.

(5) Solicited and unsolicited unsuc
cessful offers, quotations, bids, and
proposals:

(i) Relating to contracts above
the simplified acquisition thresh-
old.

(il) Relating to contracts at or
below the simplified acquisition
threshold.

(6) Filesfor canceled solicitations.

(7) Other copies of procurement
filerecords used by component ele-
ments of a contracting office for
administrative purposes.

(8) Documents pertaining gener-

aly to the contractor as described
at 4.801(c)(3).
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6 years and 3 months after final
action or decision for files created
prior to October 1, 1979. 1 year
after final action or decision for
files created on or after October 1,
1979.

6 years and 3 months after final
payment.

3 years after final payment.

6 years and 3 months after fina
payment.

3 years after final payment.

Same as contract file.

3 years after contract completion
unless contract performance is the
subject of an enforcement action on
that date.

If filed separately from contract
file, until contract is completed.
Otherwise, the same as related con
tract file.

1 year after date of award or until
final payment, whichever is later.
5 years after cancellation.

Upon termination or completion.

Until superseded or obsolete.

(9) Data submitted to the Federal
Procurement Data System (FPDS).
Electronic data file maintained by
fiscal year, containing unclassified
records of all procurements other
than simplified acquisitions, and
information required under 4.601.

5 years after submittal to FPDS.

Until final clearance or settlement,
or, if related to a document identi-
fied in (b)(1) - (9), for the retention
period specified for the related doc-
ument, whichever islater.

(10) Investigations, cases pending
or inlitigation (including protests),
or similar matters.

Subpart 4.9—Taxpayer |dentification Number
I nfor mation

4.900 Scope of subpart.

This subpart provides policies and procedures for obtain-
ing—

(a) Taxpayer Identification Number (TIN) information
that may be used for debt collection purposes; and

(b) Contract information and payment information for
submittal to the payment office for Internal Revenue
Service (IRS) reporting purposes.

4901 Déefinition. |
“Common parent,” as used in this subpart, means that
corporate entity that owns or controls an affiliated group of
corporations that files its Federal income tax returns on a
consolidated basis, and of which the offeror is a member.

4.902 General.

(a) Debt collection. 31 U.S.C. 7701(c) requires each
contractor doing business with a Government agency to fur-
nishits TIN to that agency. 31 U.S.C. 3325(d) requires the
Government to include, with each certified voucher pre-
pared by the Government payment office and submitted to
a disbursing official, the TIN of the contractor receiving
payment under the voucher. The TIN may be used by the
Government to collect and report on any delinquent
amounts arising out of the contractor’s relationship with the
Government.

(b) Information reporting to the IRS The TIN is aso
required for Government reporting of certain contract infor-
mation (see 4.903) and payment information (see 4.904) to
the IRS.
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4.903 Reporting contract information to the IRS.

(8 26 U.S.C. 6050M, as implemented in 26 CFR,
requires heads of Federal executive agencies to report cer-
tain information to the IRS.

(b)(2) The required information applies to contract mod-
ifications—

(i) Increasing the amount of a contract awarded
before January 1, 1989, by $50,000 or more; and
(ii) Entered into on or after April 1, 1990.

(2) The reporting requirement also applies to certain
contracts and modifications thereto in excess of $25,000
entered into on or after January 1, 1989.

(¢) The information to report is—

(1) Name, address, and TIN of the contractor;

(2) Name and TIN of the common parent (if any);

(3) Date of the contract action;

(4) Amount obligated on the contract action; and

(5) Estimated contract completion date.

(d) Transmit the information to the IRS through the
Federal Procurement Data System (see Subpart 4.6 and
implementing instructions).

4,904 Reporting payment information to the IRS.
26 U.S.C. 6041 and 6041A, as implemented in 26 CFR,
in part, require payors, including Government agencies, to

report to the IRS, on Form 1099, payments made to certain
contractors. 26 U.S.C. 6109 requires a contractor to provide
its TIN if a Form 1099 is required. The payment office is
responsible for submitting reports to the IRS.

4,905 Solicitation provision.

The contracting officer shall insert the provision at
52.204-3, Taxpayer ldentification, in solicitations that are not
conducted under the procedures of Part 12, unlessthe TIN,
type of organization, and common parent information for
each offeror will be obtained from some other source (e.g.,
centralized database) in accordance with agency procedures.

Subpart 4.10—Contract Line Items

4.1001 Policy.

Contracts may identify the items or services to be
acquired as separately identified line items. Contract line
items should provide unit prices or lump sum pricesfor sep-
arately identifiable contract deliverables, and associated
delivery schedules or performance periods. Line items may
be further subdivided or stratified for administrative pur-
poses (e.g., to provide for traceable accounting
classification citations).
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Superintendent of Documents
Government Printing Office
Washington, DC 20402
Telephone (202) 512-1800.

5.202 Exceptions.

The contracting officer need not submit the notice
required by 5.201 when—

(8) The contracting officer determines that—

(1) The synopsis cannot be worded to preclude dis-
closure of an agency’s needs and such disclosure would
compromise the national security (e.g., would result in dis-
closure of classified information). The fact that a proposed
solicitation or contract action contains classified informa-
tion, or that access to classified matter may be necessary to
submit aproposal or perform the contract doesnot, in itself,
justify use of this exception to synopsis;

(2) The proposed contract action is made under the
conditions described in 6.302-2 (or, for purchases con-
ducted using simplified acquisition procedures, if unusua
and compelling urgency precludes competition to the max-
imum extent practicable) and the Government would be
seriously injured if the agency complies with the time peri-
ods specified in 5.203;

(3) The proposed contract action is one for which
either the written direction of a foreign government reim-
bursing the agency for the cost of the acquisition of the
supplies or services for such government, or the terms of an
international agreement or treaty between the United States
and a foreign government, or international organizations,
has the effect of requiring that the acquisition shall be from
specified sources;

(4) The proposed contract action is expressly autho-
rized or required by a statute to be made through another
Government agency, including acquisitions from the Small
Business Administration (SBA) using the authority of sec-
tion 8(a) of the Small Business Act (but see 5.205(f)), or
from a specific source such as a workshop for the blind
under the rules of the Committee for the Purchase from the
Blind and Other Severely Handicapped,;

(5) The proposed contract action is for utility services
other than telecommunications services and only one source
isavailable;

(6) The proposed contract action is an order placed
under Subpart 16.5;

(7) The proposed contract action results from accep-
tance of a proposal under the Small Business Innovation
Development Act of 1982 (Pub. L. 97-219);

(8) The proposed contract action results from the
acceptance of an unsolicited research proposal that demon-
strates a unique and innovative concept (see 2.101) and
publication of any notice complying with 5.207 would

improperly disclose the originality of thought or innova
tiveness of the proposed research, or would disclose
proprietary information associated with the proposal. This
exception does not apply if the proposed contract action
results from an unsolicited research proposal and accep-
tance is based solely upon the unique capability of the
source to perform the particular research services proposed
(see 6.302-1(a)(2)(i));

(9) The proposed contract action is made for perish-
able subsistence supplies, and advance notice is not
appropriate or reasonabl e

(10) The proposed contract action is made under con-
ditions described in 6.302-3, or 6.302-5 with regard to brand
name commercial items for authorized resale, or 6.302-7,
and advance notice is not appropriate or reasonable;

(11) The proposed contract action is made under the
terms of an existing contract that was previously synopsized
in sufficient detail to comply with the requirements of 5.207
with respect to the current proposed contract action;

(12) The proposed contract action is by a Defense
agency and the proposed contract action will be made and
performed outside the United States, its possessions, or
Puerto Rico, and only local sources will be solicited. This
exception does not apply to proposed contract actions sub-
ject to the Trade Agreements Act (see Subpart 25.4). This
exception also does not apply to North American Free Trade
Agreement proposed contract actions, which will be synop-
sized in accordance with agency regulations;

(13) The proposed contract action—

(i) Isfor an amount not expected to exceed the sim-
plified acquisition threshold;

(it) Will be made through FACNET or another
means that provides access to the notice of proposed con-
tract action through the single, Governmentwide point of
entry; and

(iii) Permits the public to respond to the solicita-
tion electronically; or

(14) The proposed contract action is made under con-
ditions described in 6.302-3 with respect to the services of
an expert to support the Federal Government in any current
or anticipated litigation or dispute.

(b) The head of the agency determines in writing, after
consultation with the Administrator for Federal
Procurement Policy and the Administrator of the Small
Business Administration, that advance notice is not appro-
priate or reasonable.

5.203 Publicizing and response time.

Whenever agencies are required to publish notice of pro-
posed contract actions under 5.201, they shall proceed as
follows:

(&) A notice of proposed contract action shall be pub-
lished in the Commerce Business Daily at least 15 days

5-3
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before issuance of a solicitation except that, for acquisitions
of commercial items, the contracting officer may—

(2) Establish ashorter period for issuance of the solic-
itation; or

(2) Use the combined CBD synopsis/solicitation pro-
cedure (see 12.603).

(b) The contracting officer shall establish a solicitation
response time that will afford potential offerors areasonable
opportunity to respond to each proposed contract action
(including actions via FACNET or for which the notice of
proposed contract action is accessible through the single,
Governmentwide point of entry), in an amount estimated to
be greater than $25,000, but not greater than the smplified
acquisition threshold; or each contract action for the acqui-
sition of commercial items in an amount estimated to be
greater than $25,000. The contracting officer should con-
sider the circumstances of the individua acquisition, such
as the complexity, commerciality, availability, and urgency,
when establishing the solicitation response time.

(c) Except for the acquisition of commercial items (see
5.203(b)), agencies shall alow at least a 30-day response
time for receipt of bids or proposas from the date of
issuance of a solicitation, if the proposed contract action is
expected to exceed the simplified acquisition threshold.

(d) Agencies shall allow at least a 30 day response time
from the date of publication of a proper notice of intent to
contract for architect-engineer services or before issuance
of an order under a basic ordering agreement or similar
arrangement if the proposed contract action is expected to
exceed the simplified acquisition threshold.

(e) Agencies shall allow at least a 45 day response time
for receipt of bids or proposals from the date of publication
of the notice required in 5.201 for proposed contract actions
categorized as research and development if the proposed
contract action is expected to exceed the simplified acquisi-
tion threshold.

(f) Nothing in this subpart prohibits officers or employ-
ees of agenciesfrom responding to requests for information.

(g) Contracting officers may, unless they have evidence
to the contrary, presume that notice has been published 10
days (6 days if electronically transmitted) following trans-
mittal of the synopsis to the CBD. This presumption is
based on the CBD’s confirmation that publication does
occur within these time frames. This presumption does not
negate the mandatory waiting or response times specified in
paragraphs (&) through (d) of this section. Upon learning
that a particular notice has not in fact been published within
the presumed timeframes, contracting officers should con-
sider whether the date for receipt of offers can be extended
or whether circumstances have become sufficiently com-
pelling to justify proceeding with the proposed contract
action under the authority of 5.202(a)(2).
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(h) In addition to other requirements set forth in this sec-
tion, for acquisitions subject to NAFTA or the Trade
Agreements Act (see Subpart 25.4), the period of time
between publication of the synopsis notice and receipt of
offers shall be no less than 40 days. However, if the acqui-
sition falls within a general category identified in an annual
forecast, the availability of which is published in the CBD,
the contracting officer may reduce thistime period to as few
as 10 days.

5.204 Presolicitation notices.

Contracting officers shall publicize presolicitation
noticesin the CBD (see 15.201 and 36.213-2). Synopsizing
of aproposed contract action is required prior to issuance of
any resulting solicitation (see 5.201 and 5.203).

5.205 Special situations.

(8) Research and development (R& D) advance notices.
Contracting officers may publish in the CBD, advance
notices of their interest in potential R& D programs when-
ever existing solicitation mailing lists do not include a
sufficient number of concerns to obtain adequate competi-
tion. Advance notices shall not be used where security
considerations prohibit such publication. Advance notices
will enable potential sourcesto learn of R&D programs and
provide these sources with an opportunity to submit infor-
mation which will permit evaluation of their capabilities.
Potential sources which respond to advance notices shall be
added to the appropriate solicitation mailing list for subse-
quent solicitation. Advance notices shall betitled “ Research
and Development Sources Sought,” cite the appropriate
Numbered Note, and include the name and tel ephone num-
ber of the contracting officer or other contracting activity
official from whom technical details of the project can be
obtained. Thiswill enable sources to submit information for
evaluation of their R&D capabilities. Contracting officers
shall synopsize all subsequent solicitations for R&D con-
tracts, including those resulting from a previously
synopsized advance notice, unless one of the exceptionsin
5.202 applies.

(b) Federally Funded Research and Development
Centers. Before establishing a Federally Funded Research
and Development Center (FFRDC) (see Part 35) or before
changing its basic purpose and mission, the sponsor shall
place at least three notices over a 90-day period in the
Commerce Business Daily and the Federal Register, indi-
cating the agency's intention to sponsor an FFRDC or
change the basic purpose and mission of an FFRDC. The
notice shall indicate the scope and nature of the effort to be
performed and request comments. Notice is not required
where action is required by law.

(c) Special notices. Contracting officers may publish in
the CBD special notices of procurement matters such as
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mailing lists to receive automatic distribution of solicita-
tions in the specific area of interest.

5.404 Release of long-range acquisition estimates.

To assist industry planning and to locate additional
sources of supply, it may be desirable to publicize estimates
of unclassified long-range acquisition reguirements.
Estimates may be publicized as far in advance as possible.

5.404-1 Release procedures.

(a) Application. The agency head, or a designee, may
release long-range acquisition estimates if the information
will—

(1) Assist industry in its planning and facilitate meet-
ing the acquisition requirements;

(2) Not encourage undesirable practices (e.g.,
attemptsto corner the market or hoard industrial materials);
and

(3) Not indicate the existing or potential mobilization
of the industry as a whole.

(b) Conditions. The agency head shall ensure that—

(1) Classified information is rel eased through existing
security channels in accordance with agency security regu-
lations;

(2) Theinformation is publicized as widely as practi-
cable to al parties simultaneously by any of the means
described in this part;

(3) Each release states that—

(i) The estimate is based on the best information
available,

(if) The information is subject to modification and
isin no way binding on the Government, and

(iii) More specific information relating to any indi-
vidual item or class of items will not be furnished until the
proposed acquisition is synopsized in the CBD, or the solic-
itation isissued;

(4) Each release contains the name and address of the
contracting officer that will process the acquisition;

(5) Modifications to the original release are publi-
cized as soon as possible, in the same manner as the
original; and

(6) Each release—

(i) Is coordinated in advance with small business,
public information, and public relations personnel, as
appropriate;

(i) Contains, if applicable, a statement that small
business set-asides may be involved, but that a determina
tion can be made only when acquisition action is initiated;
and

(iii) Contains the name or description of the item,
and the estimated quantity to be acquired by calendar quar-
ter, fiscal year, or other period. It may also contain such

additional information as the number of units last acquired,
the unit price, and the name of the last supplier.

5.404-2 Announcements of long-range acquisition
estimates.

Further publication, consistent with the needs of the indi-
vidual case, may be accomplished by announcing in the
CBD that long-range acquisition estimates have been pub-
lished and are obtainable, upon request, from the
contracting officer.

5.405 Exchange of acquisition information.

(8 When the same item or class of items is being
acquired by more than one agency, or by more than one con-
tracting activity within an agency, the exchange and
coordination of pertinent information, particularly cost and
pricing data, between these agencies or contracting activi-
ties is necessary to promote uniformity of treatment of
major issues and the resolution of particularly difficult or
controversial issues. The exchange and coordination of
information is particularly beneficial during the period of
acquisition planning, presolicitation, evaluation, and pre-
award survey.

(b) When substantial acquisitions of major items are
involved or when the contracting activity deemsit desirable,
the contracting activity shall request appropriate informa-
tion (on both the end item and on major subcontracted
components) from other agencies or contracting activities
responsible for acquiring similar items. Each agency or
contracting activity receiving such a request shall furnish
the information requested. The contracting officer, early in
anegotiation of a contract, or in connection with the review
of a subcontract, shall request the contractor to furnish
information as to the contractor’s or subcontractor’s previ -
ous Government contracts and subcontracts for the same or
similar end items and major subcontractor components.

Subpart 5.5—Paid Advertisements

5501 Definitions.

As used in this subpart—

“Advertisement” means any single message prepared for
placement in communication media, regardless of the num-
ber of placements.

“Publication” means—

(1) The placement of an advertisement in a newspa-
per, magazine, trade or professional journal, or any other
printed medium; or

(2) The broadcasting of an advertisement over radio |
or television.

5-11
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5502 Authority.

(a) Newspapers. Authority to approve the publication of
paid advertisements in newspapers is vested in the head of
each agency (44 U.S.C. 3702). This approval authority may
be delegated (5 U.S.C. 302 (b)). Contracting officers shall
obtain written authorization in accordance with policy pro-
cedures before advertising in newspapers.

(b) Other media. Unless the agency head determines
otherwise, advance written authorization is not required to
place advertisements in media other than newspapers.

5.503 Procedures.

(a) General. (1) Ordersfor paid advertisements may be
placed directly with the media or through an advertising
agency. Contracting officers shall give small, small disad-
vantaged and women-owned small business concerns
maximum opportunity to participate in these acquisitions.

(2) The contracting officer shall use the SF 1449 for
paper solicitations. The SF 1449 shall be used to make
awards or place orders unless the award/order is made by
using electronic commerce or by using the Governmentwide
commercial purchase card for micropurchases.

(b) Rates. Advertisements may be paid for at rates not
over the commercia rates charged private individuals, with
the usua discounts (44 U.S.C. 3703).

(c) Proof of advertising. Every invoice for advertising
shall be accompanied by a copy of the advertisement or an
affidavit of publication furnished by the publisher, radio or
television station, or advertising agency concerned (44
U.S.C. 3703). Paying offices shall retain the proof of adver-
tising until the General Accounting Office settlesthe paying
office’ s account.

(d) Payment. Upon receipt of an invoice supported by
proof of advertising, the contracting officer shall attach a
copy of the written authority (see 5.502(a)) and submit the
invoice for payment under agency procedures.

5-12 (FAC 97-22)

5504 Useof advertising agencies.

(a) General. Basic ordering agreements may be placed
with advertising agencies for assistance in producing and
placing advertisements when a significant number will be
placed in several publications and in national media
Services of advertising agencies include, but are not limited
to, counseling as to selection of the media for placement of
the advertisement, contacting the mediain the interest of the
Government, placing orders, selecting and ordering typog-
raphy, copywriting, and preparing rough layouts.

(b) Use of commission-paying media. The services of
advertising agenciesin placing advertising with media often
can be obtained at no cost to the Government, over and
above the space cost, as many media give advertising agen-
cies acommission or discount on the space cost that is not
given to the Government.

(c) Use of noncommission-paying media. Some media
do not grant advertising agencies a commission or discount,
meaning the Government can obtain the same rate as the
advertising agency. If the advertising agency agreesto place
advertisements in noncommission-paying media as a no-
cost service, the basic ordering agreement shall so provide.
If the advertising agency will not agree to place advertise-
ments at no cost, the agreement shall—

(1) Provide that the Government may place orders
directly with the media; or

(2) Specify an amount that the Government will pay if
the agency places the orders.

(d) Art work, supplies, and incidentals. The basic order-
ing agreement also may provide for the furnishing by the
advertising agency of art work, supplies, and incidentals,
including brochures and pamphlets, but not their printing.
“Incidentals’ may include telephone calls, telegrams, and
postage incurred by the advertising agency on behalf of the
Government.
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6.000 Scope of part.

This part prescribes policies and procedures to promote full
and open competition in the acquisition process and to provide
for full and open competition, full and open competition after
exclusion of sources, other than full and open competition,
and competition advocates. This part does not deal with the

results of competition (e.g., adequate price competition), that
are addressed in other parts (e.g., Part 15).

6.001 Applicability.

This part applies to all acquisitions except—

(a) Contracts awarded using the simplified acquisition
procedures of Part 13 (but see 13.501 for requirements per-
taining to sole source acquisitions of commercia items
under Subpart 13.5);

(b) Contracts awarded using contracting procedures
(other than those addressed in this part) that are expressly
authorized by statute;

(c) Contract modifications, including the exercise of
priced options that were evaluated as part of the initial com-
petition (see 17.207(f)), that are within the scope and under
the terms of an existing contract;

(d) Orders placed under requirements contracts or defi-
nite-quantity contracts;

(e) Orders placed under indefinite-quantity contracts
that were entered into pursuant to this part when—

(1) The contract was awarded under Subpart 6.1 or
6.2 and all responsible sources were realistically permitted
to compete for the requirements contained in the order; or

(2) The contract was awarded under Subpart 6.3 and
the required justification and approval adequately covers
the requirements contained in the order; or

(f) Orders placed against task order and delivery order
contracts entered into pursuant to Subpart 16.5.

6.002 Limitations.

No agency shall contract for supplies or services from
another agency for the purpose of avoiding the requirements
of this part.

6.003 [Reserved]
Subpart 6.1—Full and Open Competition

6.100 Scope of subpart.

This subpart prescribes the policy and procedures that
are to be used to promote and provide for full and open
competition.

6.101 Policy.

(& 10U.S.C. 2304 and 41 U.S.C. 253 require, with cer-
tain limited exceptions (see Subparts 6.2 and 6.3), that
contracting officers shall promote and provide for full and
open competition in soliciting offers and awarding
Government contracts.

(b) Contracting officers shall provide for full and open
competition through use of the competitive procedure(s)

6-1



6.102

FEDERALACQUISITION REGULATION

contained in this subpart that are best suited to the circum-
stances of the contract action and consistent with the need
to fulfill the Government’s requirements efficiently (10
U.S.C. 2304 and 41 U.S.C. 253).

6.102 Useof competitive procedures.

The competitive procedures available for usein fulfilling
the requirement for full and open competition are as fol-
lows:

(8) Sealed bids. (See 6.401(a).)

(b) Competitive proposals. (See 6.401(b).) If seded
bids are not appropriate under paragraph (a) of this section,
contracting officers shall request competitive proposals or
use the other competitive procedures under paragraph (c) or
(d) of this section.

(c) Combination of competitive procedures. |If sealed
bids are not appropriate, contracting officers may use any
combination of competitive procedures (e.g., two-step
sealed bidding).

(d) Other competitive procedures. (1) Selection of
sources for architect-engineer contracts in accordance with
the provisions of Pub. L. 92-582 (40 U.S.C. 541, et seq.) is
a competitive procedure (see Subpart 36.6 for procedures).

(2) Competitive selection of basic and applied
research and that part of development not related to the
development of a specific system or hardware procurement
is a competitive procedure if award results from—

(i) A broad agency announcement that is general in
nature identifying areas of research interest, including criteria
for selecting proposals, and soliciting the participation of all
offerors capable of satisfying the Government’ s needs; and

(i) A peer or scientific review.

(3) Use of multiple award schedules issued under the
procedures established by the Administrator of General
Services consistent with the requirement of 41 U.S.C.
259(b)(3)(A) for the multiple award schedule program of the
General Services Administration is acompetitive procedure.

Subpart 6.2—Full and Open Competition
After Exclusion of Sources

6.200 Scope of subpart.

This subpart prescribes policy and procedures for pro-
viding for full and open competition after excluding one or
more Ssources.

6.201 Policy.
Acquisitions made under this subpart require use of the
competitive procedures prescribed in 6.102.

6.202 Establishing or maintaining alter native sour ces.

(@) Agencies may exclude a particular source from a
contract action in order to establish or maintain an alterna-
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tive source or sources for the supplies or services being
acquired if the agency head determines that to do so
would—

(1) Increase or maintain competition and likely result
in reduced overall costs for the acquisition, or for any antic-
ipated acquisition;

(2) Beintheinterest of nationa defense in having a
facility (or a producer, manufacturer, or other supplier)
available for furnishing the supplies or servicesin case of a
national emergency or industrial mobilization;

(3) Beintheinterest of national defensein establish-
ing or maintaining an essential engineering, research, or
development capability to be provided by an educational or
other nonprofit ingtitution or a federally funded research
and devel opment center;

(4) Ensure the continuous availability of a reliable
source of supplies or services,

(5) Satisfy projected needs based on a history of high
demand; or

(6) Setisfy a critical need for medical, safety, or
emergency supplies.

(b)(1) Every proposed contract action under the author-
ity of paragraph (a) of this section shall be supported by a
determination and findings (D&F) (see Subpart 1.7) signed
by the head of the agency or designee. This D&F shall not
be made on a class basis.

(2) Technical and requirements personnel are respon-
sible for providing al necessary data to support their
recommendation to exclude a particular source.

(3) When the authority in subparagraph (a)(1) of this
section is cited, the findings shall include a description of
the estimated reduction in overall costs and how the esti-
mate was derived.

6.203 Set-asidesfor small business concerns.

() To fulfill the statutory requirements relating to small
business concerns, contracting officers may set aside solici-
tations to alow only such business concerns to compete.
This includes contract actions conducted under the Small
Business Innovation Research Program established under
Pub. L. 97-219.

(b) No separate justification or determination and find-
ingsis required under this part to set aside a contract action
for small business concerns.

(c) Subpart 19.5 prescribes policies and procedures that
shall be followed with respect to set-asides.

6.204 Section 8(a) competition.

(a) To fulfill statutory requirements relating to section
8(a) of the Small Business Act, as amended by Pub. L. 100-
656, contracting officers may limit competition to eligible
8(a) contractors (see Subpart 19.8).
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(b) No separate justification or determination and find-
ings is required under this part to limit competition to
eligible 8(a) contractors.

6.205 Set-asidesfor HUBZone small business concer ns.

(a) To fulfill the statutory regquirements relating to the
HUBZone Act of 1997 (15 U.S.C. 631 note), contracting
officers in participating agencies (see 19.1302) may set
aside solicitations to alow only qualified HUBZone small
business concerns to compete (see 19.1305).

(b) No separate justification or determination and find-
ingsis required under this part to set aside a contract action
for qualified HUBZone small business concerns.

Subpart 6.3—Other Than Full and Open
Competition

6.300 Scope of subpart.

This subpart prescribes policies and procedures, and
identifies the statutory authorities, for contracting without
providing for full and open competition.

6.301 Padlicy.

(a) 41 U.S.C. 253(c) and 10 U.S.C. 2304(c) each autho-
rize, under certain conditions, contracting without providing
for full and open competition. The Department of Defense,
Coast Guard, and National Aeronautics and Space
Administration are subject to 10 U.S.C. 2304(c). Other
executive agencies are subject to 41 U.S.C. 253(c).
Contracting without providing for full and open competition
or full and open competition after exclusion of sourcesis a
violation of statute, unless permitted by one of the excep-
tionsin 6.302.

(b) Each contract awarded without providing for full and
open competition shall contain a reference to the specific
authority under which it was so awarded. Contracting offi-
cers shall use the U.S. Code citation applicable to their
agency (see 6.302).

(c) Contracting without providing for full and open com-
petition shall not be justified on the basis of—

(1) A lack of advance planning by the requiring
activity; or

(2) Concerns related to the amount of funds available
(e.g., funds will expire) to the agency or activity for the
acquisition of supplies or services.

(d) When not providing for full and open competition,
the contracting officer shall solicit offers from as many
potential sources as is practicable under the circumstances.

(e) For contracts under this subpart, the contracting offi-
cer shall use the contracting procedures prescribed in
6.102(a) or (b), if appropriate, or any other procedures
authorized by this regulation.

6.302 Circumstances per mitting other than full and
open competition.

The following statutory authorities (including applica
tions and limitations) permit contracting without providing
for full and open competition. Requirements for justifica-
tions to support the use of these authorities are in 6.303.

6.302-1 Only oneresponsible source and no other
suppliesor serviceswill satisfy agency requirements.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(1) or 41

U.S.C. 253(c)(1).

(2) When the supplies or services required by the
agency are available from only one responsible source, or,
for DOD, NASA, and the Coast Guard, from only one or a
limited number of responsible sources, and no other type of
supplies or services will satisfy agency requirements, full
and open competition need not be provided for.

(i) Supplies or services may be considered to be
available from only one source if the source has submitted
an unsolicited research proposal that—

(A) Demonstrates a unique and innovative con-
cept (see definition at 2.101), or, demonstrates a uniquel
capability of the source to provide the particular research
services proposed;

(B) Offers a concept or services not otherwise
available to the Government; and

(C) Does not resemble the substance of a pend-
ing competitive acquisition. (See 10 U.S.C. 2304(d)(1)(A)
and 41 U.S.C. 253(d)(1)(A).)

(i) Supplies may be deemed to be available only
from the original source in the case of a follow-on contract
for the continued development or production of amgjor sys-
tem or highly specialized equipment, including major
components thereof, when it is likely that award to any
other source would result in—

(A) Substantial duplication of cost to the
Government that is not expected to be recovered through
competition; or

(B) Unacceptable delays in fulfilling the
agency’ s requirements. (See 10 U.S.C. 2304(d)(1)(B) or 41
U.S.C. 253 (d)(1)(B).)

(iii) For DOD, NASA, and the Coast Guard,
services may be deemed to be available only from the orig-
inal source in the case of follow-on contracts for the
continued provision of highly specialized serviceswhenitis
likely that award to any other source would result in—

(A) Substantial duplication of cost to the
Government that is not expected to be recovered through
competition; or

(B) Unacceptable delays in fulfilling the
agency’ s requirements. (See 10 U.S.C. 2304(d)(2)(B).)

(b) Application. This authority shall be used, if appro-
priate, in preference to the authority in 6.302-7; it shall not

6-3
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be used when any of the other circumstances is applicable.
Use of this authority may be appropriate in situations such
as the following (these examples are not intended to be al
inclusive and do not constitute authority in and of them-
selves):

(1) When there is a reasonable basis to conclude that
the agency’ s minimum needs can only be satisfied by—

(i) Unique supplies or services available from only
one source or only one supplier with unique capabilities; or

(ii) For DOD, NASA, and the Coast Guard, unique
supplies or services available from only one or a limited
number of sources or from only one or alimited number of
suppliers with unique capabilities.

(2) The existence of limited rights in data, patent
rights, copyrights, or secret processes; the control of basic
raw material; or similar circumstances, make the supplies
and services available from only one source (however, the
mere existence of such rights or circumstances does not in
and of itself justify the use of these authorities) (see Part
27).

(3) When acquiring utility services (see 41.101), cir-
cumstances may dictate that only one supplier can furnish
the service (see 41.202); or when the contemplated contract
is for construction of a part of a utility system and the util-
ity company itself is the only source available to work on
the system.

(4) When the agency head has determined in accor-
dance with the agency’s standardization program that only
specified makes and models of technical equipment and
parts will satisfy the agency’s needs for additional units or
replacement items, and only one source is available.

(c) Application for brand name descriptions. An acqui -
sition that uses a brand name description or other purchase
description to specify a particular brand name, product, or
feature of a product, peculiar to one manufacturer does not
provide for full and open competition regardiess of the
number of sources solicited. It shall be justified and
approved in accordance with FAR 6.303 and 6.304. The
justification should indicate that the use of such descriptions
in the acquisition is essential to the Government's require-
ments, thereby precluding consideration of a product
manufactured by another company. (Brand-name or equal
descriptions, and other purchase descriptions that permit
prospective contractors to offer products other than those
specifically referenced by brand name, provide for full and
open competition and do not require justifications and
approvals to support their use.)

(d) Limitations. (1) Contracts awarded using this author-
ity shall be supported by the written justifications and
approvals described in 6.303 and 6.304.

(2) For contracts awarded using this authority, the
noticesrequired by 5.201 shall have been published and any
bids and proposals must have been considered.
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6.302-2 Unusual and compelling urgency.

(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(2) or 41
U.S.C. 253(c)(2).

(2) When the agency’s need for the supplies or
services is of such an unusual and compelling urgency that
the Government would be serioudly injured unless the
agency is permitted to limit the number of sources from
which it solicitsbids or proposals, full and open competition
need not be provided for.

(b) Application. This authority applies in those situa-
tions where—

(1) An unusual and compelling urgency precludes full
and open competition; and

(2) Delay in award of a contract would result in seri-
ousinjury, financial or other, to the Government.

(c) Limitations. (1) Contracts awarded using this author-
ity shall be supported by the written justifications and
approvals described in 6.303 and 6.304. These justifications
may be made and approved after contract award when
preparation and approval prior to award would unreason-
ably delay the acquisition.

(2) This statutory authority requires that agencies
shall request offers from as many potential sources as is
practicable under the circumstances.

6.302-3 Industrial mobilization;  engineering,
developmental, or research capability; or expert
services.

(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(3) or 41

U.S.C. 253(c)(3).

(2) Full and open competition need not be provided
for when it is necessary to award the contract to a particular
source or sources in order—

(i) To maintain a facility, producer, manufacturer,
or other supplier available for furnishing supplies or ser-
vices in case of a national emergency or to achieve
industrial mobilization;

(ii) To establish or maintain an essential engineer-
ing, research, or development capability to be provided by
an educational or other nonprofit institution or a federally
funded research and development center; or

(iii) To acquire the services of an expert or neutral
person for any current or anticipated litigation or dispute.

(b) Application. (1) Use of the authority in paragraph

(a)(2)(i) of this subsection may be appropriate when it is

necessary to—

(i) Keep vita facilities or suppliers in business or
make them available in the event of a national emergency;

(if) Train a selected supplier in the furnishing of
critical supplies or services; prevent the loss of a supplier’s
ability and employees’ skills; or maintain active engineer-
ing, research, or development work;
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(iif) Maintain properly balanced sources of supply
for meeting the requirements of acquisition programsin the
interest of industrial mobilization (when the quantity
required is substantially larger than the quantity that must be
awarded in order to meet the objectives of this authority,
that portion not required to meet such objectives will be
acquired by providing for full and open competition, as
appropriate, under this part);

(iv) Limit competition for current acquisition of
selected supplies or services approved for production plan-
ning under the Department of Defense Industrial
Preparedness Program to planned producers with whom
industrial preparedness agreements for those items exist, or
limit award to offerors who agree to enter into industrial
preparedness agreements;

(v) Create or maintain the required domestic capa-
bility for production of critical supplies by limiting
competition to items manufactured in the United States or
the United States and Canada;

(vi) Continue in production, contractors that are
manufacturing critical items, when there would otherwise
be a break in production; or

(vii) Divide current production requirements
among two or more contractors to provide for an adequate
industrial mobilization base.

(2) Use of the authority in paragraph (8)(2)(ii) of this
subsection may be appropriate when it is necessary to—

(i) Establish or maintain an essential capability for
theoretical analyses, exploratory studies, or experiments in
any field of science or technology;

(ii) Establish or maintain an essential capability for
engineering or developmental work calling for the practical
application of investigative findings and theories of a scien-
tific or technical nature; or

(iii) Contract for supplies or services as are neces-
sary incident to paragraphs (b)(2)(i) or (ii) of this
subsection.

(3) Use of the authority in paragraph (a)(2)(iii) of this
subsection may be appropriate when it is necessary to
acquire the services of either—

(i) An expert to use, in any litigation or dispute
(including any reasonably foreseeable litigation or dispute)
involving the Government in any trial, hearing, or proceed-
ing before any court, administrative tribunal, or agency,
whether or not the expert is expected to testify. Examples
of such servicesinclude, but are not limited to:

(A) Assisting the Government in the analysis,
presentation, or defense of any claim or request for adjust-
ment to contract terms and conditions, whether asserted by
acontractor or the Government, whichisinlitigation or dis-
pute, or is anticipated to result in dispute or litigation before
any court, administrative tribunal, or agency; or

(B) Participating in any part of an aternative
dispute resolution process, including but not limited to eval-
uators, fact finders, or witnesses, regardless of whether the
expert is expected to testify; or

(if) A neutral person, e.g., mediators or arbitrators,
to facilitate the resolution of issuesin an aternative dispute
resolution process.

(c) Limitations. Contracts awarded using this authority
shall be supported by the written justifications and
approvals described in 6.303 and 6.304.

6.302-4 International agreement.

(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(4) or 41
U.S.C. 253(c)(4).

(2) Full and open competition need not be provided
for when precluded by the terms of an international agree-
ment or a treaty between the United States and a foreign
government or international organization, or the written
directions of a foreign government reimbursing the agency
for the cost of the acquisition of the supplies or services for
such government.

(b) Application. This authority may be used in circum-
stances such as—

(1) When a contemplated acquisition is to be reim-
bursed by aforeign country that requires that the product be
obtained from a particular firm as specified in official writ-
ten direction such as a Letter of Offer and Acceptance; or

(2) When a contemplated acquisition isfor servicesto
be performed, or supplies to be used, in the sovereign terri-
tory of another country and the terms of a treaty or
agreement specify or limit the sources to be solicited.

(c) Limitations. Except for DoD, NASA, and the Coast
Guard, contracts awarded using this authority shall be sup-
ported by written justifications and approvals described in
6.303 and 6.304.

6.302-5 Authorized or required by statute.

(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(5) or 41
U.S.C. 253(c)(5).

(2) Full and open competition need not be provided for
when—

(i) Astatute expressly authorizes or requires that the
acquisition be made through another agency or from a speci-
fied source; or

(i) The agency’ s need is for abrand name commer-
cia item for authorized resale.

(b) Application. Thisauthority may be used when statutes,
such as the following, expressly authorize or require that
acquisition be made from a specified source or through
another agency:

(1) Federal Prison Industries (UNICOR)—18 U.S.C.
4124 (see Subpart 8.6).
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(2) Qualified Nonprofit Agencies for the Blind or other
Severely Handicapped—41 U.S.C. 46-48c (see Subpart 8.7).

(3) Government Printing and Binding—44 U.S.C. 501-
504, 1121 (see Subpart 8.8).

(4) Sole source awards under the 8(a) Program 15
U.S.C. 637 (see Subpart 19.8).

(5) The Robert T. Stafford Disaster Relief and
Emergency Assistance Act—42 U.S.C. 5150 (see Subpart
26.2).

(6) Sole source awards under the HUBZone Act of
1997—15 U.S.C. 657a (see 19.1306).

(c) Limitations. (1) Thisauthority shall not be used when
aprovision of law requires an agency to award a new contract
to a specified non-Federal Government entity unless the pro-
vision of law specifically—

(i) Identifies the entity involved,

(i) Refersto 10 U.S.C. 2304(j) for armed services
acquisitions or section 303(h) of the Federal Property and
Adminigtrative Services Act of 1949 for civilian agency
acquisitions; and

(iii) Statesthat award to that entity shall be madein
contravention of the merit-based selection proceduresin 10
U.S.C. 2304()) or section 303(h) of the Federal Property and
Administrative Services Act, as appropriate. However, this
limitation does not apply—

(A) When the work provided for in the contract
isacontinuation of the work performed by the specified
entity under a preceding contract; or

(B) To any contract requiring the National
Academy of Sciencesto investigate, examine, or experiment
upon any subject of science or art of significance to an exec-
utive agency and to report on those matters to the Congress or
any agency of the Federal Government.

(2) Contracts awarded using this authority shall be sup-
ported by the written justifications and approvals described in
6.303 and 6.304, except for—

(i) Contracts awarded under (a)(2)(ii), (b)(2), or
(b)(4) of this subsection; or

6-6 (FAC97-22)

(ii) Contracts awarded under (8)(2)(i) of this subsec-
tion when the statute expressly requires that the procurement
be made from a specified source. (Justification and approval
requirements apply when the statute authorizes, but does not
require, that the procurement be made from a specified
source.)

(3) The authority in (a)(2)(ii) of this subsection may be
used only for purchases of brand-name commercia itemsfor
resale through commissaries or other similar facilities.
Ordinarily, these purchases will involve articles desired or
preferred by customers of the selling activities (but see
6.301(d)).

6.302-6 National security.

(8 Authority. (1) Citations: 10 U.S.C. 2304(c)(6) or 41
U.S.C. 253(c)(6).

(2) Full and open competition need not be provided for
when the disclosure of the agency’ s needs would compromise
the national security unless the agency is permitted to limit
the number of sources from which it solicits bids or propos-
als.

(b) Application. This authority may be used for any acqui-
sition when disclosure of the Government’s needs would
compromise the national security (e.g., would violate security
requirements); it shall not be used merely because the acqui-
sition is classified, or merely because accessto classified
matter will be necessary to submit a proposal or to perform
the contract.

(c) Limitations. (1) Contracts awarded using this author-
ity shal be supported by the written justifications and
approvals described in 6.303 and 6.304.

(2) See5.202(a)(1) for synopsis requirements.

(3) This statutory authority requires that agencies shall
reguest offers from as many potential sources asis practica-
ble under the circumstances.

6.302-7 Publicinterest.
(a) Authority. (1) Citations: 10 U.S.C. 2304(c)(7) or 41
U.S.C. 253(c)(7).
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7.000 Scopeof part.

This part prescribes policies and procedures for—

(a) Developing acquisition plans;

(b) Determining whether to use commercia or
Government resources for acquisition of supplies or ser-
vices;

(c) Deciding whether it is more economical to lease
equipment rather than purchase it; and

(d) Determining whether functions are inherently
governmental.

Subpart 7.1—Acquisition Plans

7.101 Definitions.

As used in this subpart—

“Acquisition streamlining” means any effort that results
in more efficient and effective use of resources to design
and develop, or produce quality systems. This includes
ensuring that only necessary and cost-effective require-
ments are included, at the most appropriate time in the
acquisition cycle, in solicitations and resulting contracts for
the design, development, and production of new systems, or
for modifications to existing systems that involve redesign
of systems or subsystems.

“Life-cycle cost” means the total cost to the Government
of acquiring, operating, supporting, and (if applicable) dis-
posing of the items being acquired.

“Planner” means the designated person or office respon-
sible for developing and maintaining a written plan, or for
the planning function in those acquisitions not requiring a
written plan.

7.102 Policy.

(a) Agencies shall perform acquisition planning and con
duct market research (see Part 10) for al acquisitions in
order to promote and provide for—

(1) Acquisition of commercial items or, to the extent
that commercia items suitable to meet the agency's needs
are not available, nondevelopmental items, to the maximum
extent practicable (10 U.S.C. 2377 and 41 U.S.C. 251, et
seq.); and

(2) Full and open competition (see Part 6) or, when
full and open competition is not required in accordance with
Part 6, to obtain competition to the maximum extent practi-
cable, with due regard to the nature of the supplies or
services to be acquired (10 U.S.C. 2301(a)(5) and 41 U.S.C.
2532(a)(1)).

(b) This planning shall integrate the efforts of all person-
nel responsible for significant aspects of the acquisition.
The purpose of this planning is to ensure that the
Government meets its needs in the most effective, econom-
ical, and timely manner. Agencies that have a detailed
acquisition planning system in place that generaly meets
the requirements of 7.104 and 7.105 need not revise their
system to specifically meet all of these requirements.
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7.103 Agency-head responsibilities.

The agency head or a designee shall prescribe procedures
for—

(a) Promoting and providing for full and open competi-
tion (see Part 6) or, when full and open competition is not
required in accordance with Part 6, for obtaining competi-
tion to the maximum extent practicable, with due regard to
the nature of the supplies and services to be acquired
(10 U.S.C. 2301(a)(5) and 41 U.S.C. 253a(a)(1)).

(b) Encouraging offerors to supply commercial items, or
to the extent that commercial items suitable to meet the
agency needs are not available, nondevelopmental itemsin
response to agency solicitations (10 U.S.C. 2377 and 41
U.S.C. 251, et seq.); and

(c) Ensuring that acquisition planners address the
requirement to specify needs, develop specifications, and to
solicit offers in such a manner to promote and provide for
full and open competition with due regard to the nature of
the supplies and services to be acquired (10 U.S.C.
2305(a)(1)(A) and 41 U.S.C. 253a(a)(1)). (See Part 6 and
10.002.)

(d) Establishing criteria and thresholds at which increas-
ingly greater detail and formality in the planning processis
required as the acquisition becomes more complex and
costly, specifying those cases in which a written plan shall
be prepared.

(e) Writing plans either on a system basis or on an indi-
vidual contract basis, depending upon the acquisition.

(f) Ensuring that the principles of this subpart are used,
as appropriate, for those acquisitions that do not require a
written plan as well as for those that do.

(g) Designating planners for acquisitions.

(h) Reviewing and approving acquisition plans and revi-
sionsto these plans.

(i) Establishing criteria and thresholds at which design-
to-cost and life-cycle-cost techniques will be used.

() Establishing standard acquisition plan formats, if
desired, suitable to agency needs; and

(k) Waiving requirements of detail and formality, as nec-
essary, in planning for acquisitions having compressed
delivery or performance schedules because of the urgency
of the need.

() Assuring that the contracting officer, prior to con-
tracting, reviews:

(1) The acquisition history of the supplies and ser-
vices, and

(2) A description of the supplies, including, when nec-
essary for adequate description, a picture, drawing,
diagram, or other graphic representation.
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(m) Ensuring that agency planners include use of the
metric system of measurement in proposed acquisitions in
accordance with 15 U.S.C. 205b (see 11.002(b)) and agency
metric plans and guidelines.

(n) Ensuring that agency planners—

(1) Specify needs for printing and writing paper con-
sistent with the minimum content standards specified in
section 505 of Executive Order 13101 of September 14,
1998, Greening the Government through Waste Prevention,
Recycling, and Federa Acquisition (see 11.303); and

(2) Comply with the policy in 11.002(d) regarding
procurement of products containing recovered materials,
and environmentally preferable and energy-efficient prod-
ucts and services.

(0) Making adetermination, prior to issuance of asolicita-
tion for advisory and assistance services involving the
analysis and evaluation of proposals submitted in response to
asolicitation, that a sufficient number of covered personnel
with the training and capability to perform an evaluation and
analysis of proposals submitted in response to a solicitation
are not readily available within the agency or from another
Federal agency in accordance with the guidelines at 37.204.

(p) Ensuring that no purchase request is initiated or con-
tract entered into that would result in the performance of an
inherently governmental function by a contractor and that
all contracts are adequately managed so as to ensure effec-
tive officia control over contract performance.

(9) Ensuring that knowledge gained from prior acquisi-
tions is used to further refine requirements and acquisition
strategies. For services, greater use of performance-based
contracting methods and, therefore, fixed-price contracts
(see 37.602-5) should occur for follow-on acquisitions.

(r) Ensuring that acquisition planners, to the maximum
extent practicable—

(1) Structure contract requirements to facilitate com-
petition by and among small business concerns; and

(2) Avoid unnecessary and unjustified bundling that
precludes small business participation as contractors (see
7.107) (15 U.S.C. 631(j)).

7.104 General procedures.

(&) Acquisition planning should begin as soon as the
agency need isidentified, preferably well in advance of the
fiscal year in which contract award is necessary. In devel-
oping the plan, the planner shall form a team consisting of
all those who will be responsible for significant aspects of
the acquisition, such as contracting, fiscal, legal, and tech-
nical personnel. The planner should review previous plans
for similar acquisitions and discuss them with the key per-
sonnel involved in those acquisitions. At key dates specified
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(2) Availahility of purchase options.

(2) Potentia for use of the equipment by other agen-
cies after its use by the acquiring agency is ended.

(3) Trade-in or salvage value.

(4) Imputed interest.

(5) Availahility of a servicing capability, especially
for highly complex equipment; e.g., can the equipment be
serviced by the Government or other sources if it is pur-
chased?

7.402 Acquisition methods.

(@) Purchase method. (1) Generally, the purchase
method is appropriate if the equipment will be used
beyond the point in time when cumulative leasing costs
exceed the purchase costs.

(2) Agencies should not rule out the purchase method
of equipment acquisition in favor of leasing merely because
of the possihility that future technological advances might
make the selected equipment less desirable.

(b) Lease method. (1) The lease method is appropriate if
it is to the Government’s advantage under the circum-
stances. The lease method may also serve as an interim
measure when the circumstances—

(i) Require immediate use of equipment to meet
program or system goals; but

(ii) Do not currently support acquisition by pur-
chase.

(2) If alease is justified, a lease with option to pur-
chaseis preferable.

(3) Generdly, a long term lease should be avoided,
but may be appropriate if an option to purchase or other
favorable terms are included.

(4) If alease with option to purchase is used, the con-
tract shall state the purchase price or provide a formula
which shows how the purchase price will be established at
the time of purchase.

7.403 General Services Administration assistance.

(8 When requested by an agency, the General Services
Administration (GSA) will assist in lease or purchase deci-
sions by providing information such as—

(1) Pending price adjustments to Federal Supply
Schedule contracts;

(2) Recent or imminent technological developments;

(3) New techniques; and

(4) Industry or market trends.

(b) Agencies may request information from the follow-
ing GSA offices:

(1) Center for Strategic IT Analysis (MKS),
Washington, DC 20405, for information on acquisition of
information technology.

(2) Federal Supply Service, Office of Acquisition
(FC), Washington, DC 20406, for information on other
types of equipment.

7.404 Contract clause.

The contracting officer shall insert a clause substantially
the same as the clause in 52.207-5, Option to Purchase
Equipment, in solicitations and contracts involving a lease
with option to purchase.

Subpart 7.5—Inherently Governmental
Functions

7.500 Scope of subpart.

The purpose of this subpart is to prescribe policies and
procedures to ensure that inherently governmental functions
are not performed by contractors. It implementsthe policies
of Office of Federal Procurement Policy (OFPP) Policy
Letter 92-1, Inherently Governmental Functions.

7501 [Reserved]

7.502 Applicability.

The requirements of this subpart apply to al contractsfor
services. This subpart does not apply to services obtained
through either personnel appointments, advisory commit-
tees, or personal services contracts issued under statutory
authority.

7.503 Palicy.

(a) Contracts shall not be used for the performance of
inherently governmental functions.

(b) Agency decisions which determine whether a func-
tionisor isnot an inherently governmental function may be
reviewed and modified by appropriate Office of
Management and Budget officials.

(c) Thefollowing is alist of examples of functions con-
sidered to be inherently governmental functions or which
shall be treated as such. Thislistis not al inclusive:

(1) Thedirect conduct of criminal investigations.

(2) The control of prosecutions and performance of
adjudicatory functions other than those relating to arbitra-
tion or other methods of alternative dispute resolution.

(3) The command of military forces, especialy the
leadership of military personnel who are members of the
combat, combat support, or combat service support role.

(4) The conduct of foreign relations and the determi-
nation of foreign policy.

(5) The determination of agency policy, such as deter-
mining the content and application of regulations, among
other things.

(6) The determination of Federal program priorities
for budget requests.
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(7) Thedirection and control of Federal employees.

(8) The direction and control of intelligence and
counter-intelligence operations.

(9) The selection or non-selection of individuals for
Federal Government employment, including the interview-
ing of individuals for employment.

(10) The approval of position descriptions and perfor-
mance standards for Federal employees.

(11) The determination of what Government property
isto be disposed of and on what terms (although an agency
may give contractors authority to dispose of property at
prices within specified ranges and subject to other reason-
able conditions deemed appropriate by the agency).

(12) In Federa procurement activities with respect to
prime contracts—

(i) Determining what supplies or services are to be
acquired by the Government (although an agency may give
contractors authority to acquire supplies at prices within
specified ranges and subject to other reasonable conditions
deemed appropriate by the agency);

(if) Participating as avoting member on any source
selection boards;

(iii) Approving any contractual documents, to
include documents defining requirements, incentive plans,
and evaluation criteria;

(iv) Awarding contracts;

(v) Administering contracts (including ordering
changes in contract performance or contract quantities, tak-
ing action based on evaluations of contractor performance,
and accepting or rejecting contractor products or services);

(vi) Terminating contracts,

(vii) Determining whether contract costs are rea-
sonable, allocable, and allowable; and

(viii) Participating as a voting member on perfor-
mance evaluation boards.

(13) The approval of agency responses to Freedom of
Information Act requests (other than routine responses that,
because of statute, regulation, or agency policy, do not
require the exercise of judgment in determining whether
documents are to be released or withheld), and the approval
of agency responses to the administrative appeals of denias
of Freedom of Information Act requests.

(14) The conduct of administrative hearings to deter-
mine the eligibility of any person for asecurity clearance, or
involving actions that affect matters of personal reputation
or eligibility to participate in Government programs.

(15) The approval of Federa licensing actions and
inspections.

(16) The determination of budget policy, guidance,
and strategy.

(17) The collection, control, and disbursement of fees,
royalties, duties, fines, taxes, and other public funds, unless
authorized by statute, such as 31 U.S.C. 952 (relating to pri-
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vate collection contractors) and 31 U.S.C. 3718 (relating to
private attorney collection services), but not including—

(i) Collection of fees, fines, pendlties, costs, or
other charges from visitors to or patrons of mess halls, post
or base exchange concessions, national parks, and similar
entities or activities, or from other persons, where the
amount to be collected is easily calculated or predetermined
and the funds collected can be easily controlled using stan-
dard case management techniques; and

(i) Routine voucher and invoice examination.

(18) The control of the treasury accounts.

(19) The administration of public trusts.

(20) The drafting of Congressional testimony,
responses to Congressional correspondence, or agency
responses to audit reports from the Inspector General, the
Genera Accounting Office, or other Federal audit entity.

(d) Thefollowing is alist of examples of functions gen-
erally not considered to be inherently governmental
functions. However, certain services and actions that are
not considered to beinherently governmental functions may
approach being in that category because of the nature of the
function, the manner in which the contractor performs the
contract, or the manner in which the Government adminis-
ters contractor performance. Thislist is not al inclusive:

(1) Services that involve or relate to budget prepara-
tion, including workload modeling, fact finding, efficiency
studies, and should-cost analyses, etc.

(2) Services that involve or relate to reorganization
and planning activities.

(3) Services that involve or relate to analyses, feasi-
bility studies, and strategy options to be used by agency
personnel in developing policy.

(4) Servicesthat involve or relate to the development
of regulations.

(5) Servicesthat involve or relate to the evaluation of
another contractor’s performance.

(6) Servicesin support of acquisition planning.

(7) Contractors providing assistance in contract man-
agement (such as where the contractor might influence
official evaluations of other contractors).

(8) Contractors providing technical evaluation of con-
tract proposals.

(9) Contractors providing assistance in the develop-
ment of statements of work.

(10) Contractors providing support in preparing
responses to Freedom of Information Act requests.

(11) Contractorsworking in any situation that permits
or might permit them to gain access to confidential business
information and/or any other sensitive information (other
than situations covered by the National Industrial Security
Program described in 4.402(b)).

(12) Contractors providing information regarding
agency policies or regulations, such as attending confer-
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ences on behalf of an agency, conducting community rela-
tions campaigns, or conducting agency training courses.

(13) Contractors participating in any situation where
it might be assumed that they are agency employees or rep-
resentatives.

(14) Contractors participating as technical advisorsto
a source selection board or participating as voting or non-
voting members of a source evaluation board.

(15) Contractors serving as arbitrators or providing
alternative methods of dispute resolution.

(16) Contractors constructing buildings or structures
intended to be secure from electronic eavesdropping or
other penetration by foreign governments.

(17) Contractors providing inspection services.

(18) Contractors providing legal advice and interpre-
tations of regulations and statutes to Government officials.

(19) Contractors providing special non-law enforce-
ment, security activitiesthat do not directly involve criminal
investigations, such as prisoner detention or transport and
non-military national security details.

(e) Agency implementation shall include procedures
requiring the agency head or designated requirements offi-
cial to provide the contracting officer, concurrent with
transmittal of the statement of work (or any modification
thereof), a written determination that none of the functions
to be performed are inherently governmental. This assess-
ment should place emphasis on the degree to which
conditions and facts restrict the discretionary authority,
decision-making responsibility, or accountability of
Government officials using contractor services or work
products. Disagreements regarding the determination will
be resolved in accordance with agency procedures before
issuance of a solicitation.
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8.405-5 Termination for default.

(8)(1) An ordering office may terminate any one or more
orders for default in accordance with Part 49, Termination
of Contracts. The schedule contracting office shall be noti-
fied of al cases where an ordering office has declared a
Federal Supply Schedule contractor in default or fraud is
suspected.

(2) Should the contractor claim that the failure was
excusable, the ordering office shall promptly refer the mat-
ter to the schedule contracting office. In the absence of a
decision by the schedule contracting office (or by the head
of the schedule contracting agency, on appeal) excusing the
failure, the ordering office may charge the contractor with
excess costs resulting from repurchase.

(3) Any repurchase shall be made at as reasonable a
price as possible considering the quality required by the
Government, delivery requirement, and administrative
expenses. Copies of al repurchase orders, except the copy
furnished to the contractor or any other commercia con-
cern, shall include the notation:

Repurchase against the account of

[insert contractor’s name] under Delivery Order
[insert number] under Contract
[insert number].

(4) When excess costs are anticipated, the ordering
office may withhold funds due the contractor as offset secu-
rity. Ordering offices shall minimize excess costs to be
charged against the contractor and collect or setoff any
excess costs owed.

(5) If an ordering office is unable to collect excess
costs, it shall take the following actions:

(i) Notify the schedule contracting office within 60
days after final payment to the replacement contractor. The
notice shall include the following information about the
defaulted order:

(A) Name and address of the contractor.

(B) Schedule, contract, and order number.

(C) National stock or special item number(s),
and abrief description of the item(s).

(D) Cost of schedule items involved.

(E) Excess costs to be collected.

(F) Other pertinent data.

(if) In addition to the above, the notice shall
include the following information about the replacement
contract:

(A) Name and address of the contractor.

(B) Item repurchase cost.

(C) Repurchase order number and date of pay-
ment.

(D) Contract number, if any.

(E) Other pertinent data.

(b) Only the schedule contracting officer may terminate
for default any or all items covered by the schedul e contract.
When notified of default action by the schedule contracting
officer with respect to defaulted items, ordering offices
shall—

(1) Refuse to accept further performance by the con-
tractor;

(2) Not place further orders with the contractor;

(3) Repurchase against the contractor in default from
sources designated by the schedule contracting officer; or

(4) Proceed as otherwise directed by the schedule
contracting officer.

(c) All actions taken regarding terminations for default
shall comply with the applicable requirements in Part 49.

8.405-6 Termination for convenience.

(a) Ordering offices may terminate individual orders for
the convenience of the Government. Only the schedule con-
tracting officer may terminate any or all items covered by
the schedule contract for the convenience of the
Government.

(b) Before terminating orders for convenience, the order-
ing office shall endeavor to enter into a “no cost”
cancellation agreement with the contractor.

(c) All actions taken regarding terminations for conve-
nience shall comply with the applicable requirements in
Part 49.

8.405-7 Disputes.

The ordering office shall refer all unresolved disputes
under orders to the schedule contracting office for action
under the Disputes clause of the contract.

Subpart 8.5—Acquisition of Helium

8.500 Scope of subpart.

This subpart implements the requirements of the Helium
Act (50 U.S.C. 1674, et seg.) concerning the acquisition of
liquid or gaseous helium by Federal agencies or by
Government contractors or subcontractors for use in the
performance of a Government contract (also see 30 CFR
parts 601 and 602).

8501 Definitions.

As used in this subpart— |

“Bureau helium distributor” means a private helium dis-
tributor which has established and maintains eligibility to
distribute helium purchased from the Bureau of Land
Management, as specified in 30 CFR part 602.

“Bureau of Land Management” means the— |
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Department of the Interior
Bureau of Land Management
Helium Field Operations
801 South Fillmore Street
Amarillo, TX 79101-3545.

“Helium requirement forecast” means an estimate by the
contractor or subcontractor of the amount of helium
required for performance of the contract or subcontract.

“Major helium requirement” means a helium require-
ment during a calendar month of 5,000 or more standard
cubic feet (measured at 14.7 pounds per square inch
absolute pressure and 70 degrees Fahrenheit temperature),
including liquid helium gaseous equivaent. In any month
in which the major requirement threshold is met, all helium
purchased during that month is considered part of the major
helium requirement.

8.502 Palicy.

To the extent that supplies are readily available, all major
helium requirements purchased by a Government agency or
used in the performance of a Government contract shall be
purchased from the Bureau of Land Management. This
requirement may be satisfied as follows:

(a) By ordering against a GSA Federal Supply Schedule
contract (for contractor use and authorization procedures,
see Subpart 51.1).

(b) For requirements not covered by a Federal Supply
Schedule contract, by purchasing from—

(1) The Bureau of Land Management; or

(2) A Bureau helium distributor. A copy of the “List
by Shipping Points of Private Distributors Eligible to Sell
Helium to Federal Agencies’ may be obtained from the
Bureau of Land Management.

8.503 Exception.

The requirements of this subpart do not apply to con-
tracts or subcontracts in which the helium was acquired by
the contractor prior to award of the contract or subcontract.

8.504 Procedures.

(8 Upon receipt of the helium requirement forecast,
point of contact, and telephone number from the contractor,
the contracting officer shall forward this information, along
with a copy of the contract, to the Bureau of Land
Management.

(b) Upon notification by the Bureau of Land
Management of an apparent discrepancy between helium
sales data and the contractor’s helium requirement forecast,
the contracting officer shall determine appropriate action
and inform the Bureau of Land Management.
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8.505 Contract clause.

The contracting officer shall insert the clause at 52.208-
8, Helium Requirement Forecast and Required Sources for
Helium, in solicitations and contractsif it is anticipated that
performance of the contract involves a major helium
reguirement.

Subpart 8.6—Acquisition from Federal Prison
Industries, Inc.

8.601 General.

(a) Federa Prison Industries, Inc. (FPI), also referred to
as UNICOR, is a self-supporting, wholly owned
Government corporation of the District of Columbia.

(b) FPI provides training and employment for prisoners
confined in Federal penal and correctiona institutions
through the sale of its supplies and services to Government
agencies (18 U.S.C. 4121-4128).

(c) FPI diversifies its supplies and services to prevent
private industry from experiencing unfair competition from
prison workshops or activities.

8.602 Palicy.

(8 Agencies shall purchase required supplies of the
classes listed in the Schedule of Products made in Federal
Penal and Correctional Institutions (referred to in this sub-
part as “the Schedule”) at prices not to exceed current
market prices, using the procedures in this subpart.

(b) Subject to the priorities in 8.001 and 8.603, agencies
are encouraged to use the facilities of FPI to the maximum
extent practicable in purchasing—

(1) Supplies that are not listed in the Schedule, but
that are of atype manufactured in Federal pena and correc-
tional ingtitutions; and

(2) Servicesthat are listed in the Schedule.

(c) If asupply not listed in the Schedule is of a type nor-
mally produced by Federal pena and correctional
institutions, agencies are encouraged to suggest that FPI
consider the feasibility of adding the item to its Schedule.

8.603 Purchasepriorities.

(a) FPI and nonprofit agencies participating in the Javits-
Wagner-O'Day (JWOD) Program (see Subpart 8.7) may
produce identical supplies or services. When this occurs,
ordering offices shall purchase supplies and services in the
following priorities:

(1) Supplies. (i) Federal Prison Industries, Inc. (41
U.S.C. 48).
(if) JWOD participating nonprofit agencies.
(iif) Commercial sources.
(2) Services. (i) WOD participating nonprofit agencies.
(i) Federal Prison Industries, Inc., or commercial
SOUrces.
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(b) Supplies and services manufactured or performed by
FPI are in strict conformity with Federal Specifications.
These supplies and services are listed in the Schedule.
Copies of the Schedule are available from—

Federal Prison Industries, Inc.
Department of Justice
Washington, DC 20534.

8.604 Ordering procedures.

(a) Contracting officers shall order—

(1) Lessthan-carload lots of common-use items
(Schedule A of the Schedule) from the regional warehouses
of GSA, unlessit is more practical and economical to pur-
chase directly from FPI; and

(2) Carload lots of common-use items, and other
items listed in the Schedule, from FPI.

(b) Contracting officers shall prepare ordersto FPI using
the procedures in the Schedule.

(c) When the contracting officer believes that the FPI
price exceeds the market price, the matter may be referred
to the cognizant product division identified in the Schedule
or to the FPI Washington office for resolution.

8.605 Clearances.

(a) Clearanceisrequired from FPI before supplies on the
Schedule are acquired from other sources, except when the
conditions in 8.606 apply. FPI clearances ordinarily are of
the following types:

(1) General or blanket clearances issued when classes
of articles or services are not available from FPI.

(2) Formal clearances issued in response to requests
from offices desiring to acquire, from other sources, sup-
plies listed in the Schedule and not covered by a general
clearance. Requests should be addressed to—

Federal Prison Industries, Inc.
Department of Justice
Washington, DC 20534.

(b) Purchases from other sources because of a lower
price are not normally authorized, and clearances will not be
issued on this basis except as a result of action taken to
resolve questions of price under 8.604(c).

(c) Disputes regarding price, quality, character, or suit-
ability of supplies produced by FPI are subject to arbitration
as specified in 18 U.S.C. 4124. The statute provides that the
arbitration shall be conducted by a board consisting of the
Comptroller General of the United States, the Administrator
of General Services, and the President, or their representa-
tives. The decisions of the board are final and binding on all
parties.

8.606 Exceptions.

FPI clearances are not required when—

(a) Public exigency requires immediate delivery or per-
formance;

(b) Suitable used or excess supplies are available;

(c) Purchases are made from GSA of less-than-carload
lots of common-use items stocked by GSA (see Schedule A
of the Schedule);

(d) The supplies are acquired and used outside the United
States; or

(e) Orders are for listed items totaling $25 or less that
require delivery within 10 days.

Subpart 8.7—Acquisition from Nonpr ofit
Agencies Employing People Who Are Blind
or Severely Disabled

8.700 Scope of subpart.

This subpart prescribes the policies and procedures for
implementing the Javits-Wagner-O'Day Act (41 U.S.C. 46-
48c), referred to in this subpart as “the IWOD Act,” and the
rules of the Committee for Purchase from People Who Are
Blind or Severely Disabled (41 CFR Chapter 51).

8.701 Definitions.

As used in this subpart—

“Allocation” means an action taken by a central non-
profit agency to designate the WOD participating nonprofit
agencies that will furnish definite quantities of supplies or
perform specific services upon receipt of orders from order-
ing offices.

“Central nonprofit agency” means National Industries|
for the Blind (NIB), which has been designated to represent
people who are blind; or NISH, which has been designated
to represent IWOD participating nonprofit agencies serving
people with severe disabilities other than blindness.

“Committee” means the Committee for Purchase from |
People Who Are Blind or Severely Disabled.

“Government” or “entity of the Government” means any
entity of the legidative or judicial branch, any executive
agency, military department, Government corporation, or
independent establishment, the U.S. Postal Service, or any
nonappropriated-fund instrumentality of the Armed Forces.

“Ordering office” means any activity in an entity of the
Government that places orders for the purchase of supplies
or services under the WWOD Program.

“Procurement List” means a list of supplies (including
military resale commodities) and services that the
Committee has determined are suitable for purchase by the
Government under the Javits-Wagner-O'Day Act.

“Nonprofit agency serving people who are blind” or
“nonprofit agency serving people with other severe disabil-
ities’ (referred to jointly as IWOD participating nonprofit
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agencies) means a qualified nonprofit agency employing
people who are blind or have other severe disabilities
approved by the Committee to furnish acommodity or a ser-
vice to the Government under the Act.

8.702 General.

The Committee is an independent Government activity
with members appointed by the President of the United
States. It isresponsible for—

(a) Determining those supplies and services to be pur-
chased by all entities of the Government from JWOD
participating nonprofit agencies;

(b) Establishing prices for the supplies and services; and

(c) Establishing rules and regulations to implement the
JWOD Act.

8.703 Procurement List.

The Committee maintains a Procurement List of all sup-
plies and services required to be purchased from JWOD
participating nonprofit agencies. Questions concerning
whether a supply item or service is on the Procurement List
should be referred to the Committee offices at the following
address and tel ephone number:

Committee for Purchase from People
Who Are Blind or Severely Disabled

Crystal Square 3, Room 403

1735 Jefferson Davis Highway

Arlington, VA 22202-3461

(703) 603-7740.

Many items on the Procurement List are identified in the
General Services Administration (GSA) Supply Catalog and
GSA's Customer Service Center Catalogs with a black
square and the words “NIB/NISH Mandatory Source,” and
in similar catalogs issued by the Defense Logistics Agency
(DLA) and the Department of Veterans Affairs(VA). GSA,
DLA, and VA are central supply agencies from which other
Federal agencies are required to purchase certain supply
items on the Procurement List.

8.704 Purchasepriorities.

(a) The IWOD Act requires the Government to purchase
supplies or services on the Procurement List, at prices estab-
lished by the Committee, from JWOD participating
nonprofit agencies if they are available within the period
required. When identical supplies or services are on the
Procurement List and the Schedule of Products issued by
Federal Prison Industries, Inc., ordering offices shall pur-
chase supplies and services in the following priorities:

(2) Supplies:
(i) Federal Prison Industries, Inc. (41 U.S.C. 48).
(if) JWOD participating nonprofit agencies.
(iif) Commercial sources.
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(2) Services:
(i) IWOD participating nonprofit agencies.
(ii) Federal Prison Industries, Inc., or commercial
SOurces.

(b) No other provision of the FAR shall be construed as
permitting an exception to the mandatory purchase of items
on the Procurement List.

(c) The Procurement List identifies those supplies for
which the ordering office must obtain a formal clearance
(8.605) from Federal Prison Industries, Inc., before making
any purchases from JWOD participating nonprofit agencies.

8.705 Procedures.

8.705-1 General.

(a) Ordering offices shall obtain supplies and services on
the Procurement List from the central nonprofit agency or
its designated JWOD participating nonprofit agencies,
except that supplies identified on the Procurement List as
available from DLA, GSA, or VA supply distribution facil -
ities shall be obtained through DLA, GSA, or VA
procedures. |If adistribution facility cannot provide the sup-
plies, it shall inform the ordering office, which shall then
order from the IWOD participating nonprofit agency desig-
nated by the Committee.

(b) Supply distribution facilities in DLA and GSA shall
obtain supplies on the Procurement List from the central
nonprofit agency identified or its designated WOD partici-
pating nonprofit agency.

8.705-2 Direct-order process.

Central nonprofit agencies may authorize ordering
offices to transmit orders for specific supplies or services
directly to a JWOD participating nonprofit agency. The
written authorization remains valid until it is revoked by the
central nonprofit agency or the Committee. The central non-
profit agency shall specify the normal delivery or
performance lead time required by the nonprofit agency.
The ordering office shall reflect thislead timein its orders.

8.705-3 Allocation process.

(a) When the direct order process has not been authorized,
the ordering office shall submit aletter request for alocation
(requesting the designation of the JWOD participating non-
profit agency to produce the supplies or perform the service)
to the central nonprofit agency designated in the Procurement
List. Ordering offices shall request allocations in sufficient
timefor areply, for ordersto be placed, and for the nonprofit
agency to produce the supplies or provide the service within
the required delivery or performance schedule.

(b) The ordering office's request to the central nonprofit
agency for alocation shall include the following informa-
tion:
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(2) NISH

2235 Cedar Lane
Vienna, VA 22182-5200
(703) 560-6800.

(b) Any matter requiring referral to the Committee shall
be addressed to the—

Executive Director of the Committee
1735 Jefferson-Davis Highway
Crystal Square 3, Suite 403
Arlington, VA 22202-3461.

8.715 Replacement commodities.

When a commodity on the Procurement List is replaced
by another commodity which has not been previously
acquired, and a qualified JWOD participating nonprofit
agency can furnish the replacement commodity in
accordance with the Government's quality standards and
delivery schedules and a a fair market price, the
replacement commodity is automatically on the
Procurement List and shal be acquired from the IWOD
participating nonprofit agency designated by the
Committee. The commodity being replaced shall continue
to be included on the Procurement List until there is no
longer arequirement for that commodity.

8.716 Change-of-name and successor in interest pro-
cedures.

When the Committee recognizes aname change or a suc-
cessor in interest for a JWOD participating nonprofit
agency providing supplies or services on the Procurement
List—

(8) The Committee will provide a notice of a change to
the Procurement List to the cognizant contracting officers;
and

(b) Upon receipt of a notice of a change to the
Procurement List from the Committee, the contracting offi-
cer must—

(1) Prepare a Standard Form (SF) 30, Amendment of
Solicitation/Modification of Contract, incorporating a sum-
mary of the notice and attaching alist of contracts affected;
and

(2) Digtribute the SF 30, including a copy to the
Committee.

Subpart 8.8—Acquisition of Printing and
Related Supplies

8.800 Scope of subpart.
This subpart provides policy for the acquisition of
Government printing and related supplies.

8.801 Definitions.

As used in this subpart—

“Government printing” means printing, binding, and
blankbook work for the use of an executive department,
independent agency, or establishment of the Government.

“Related supplies’ means supplies that are used andl
equipment that is usable in printing and binding operations.

8.802 Pdlicy.

(a) Government printing must be done by or through the
Government Printing Office (GPO) (44 U.S.C. 501),
unless—

(1) The GPO cannot provide the printing service (44
U.S.C. 504);

(2) The printing is done in field printing plants oper-
ated by an executive agency (44 U.S.C. 501(2));

(3) The printing is acquired by an executive agency
from alotments for contract field printing (44 U.S.C.
501(2)); or

(4) The printing is specifically authorized by statute to
be done other than by the GPO.

(b) The head of each agency shall designate a central
printing authority; that central printing authority may serve
as the liaison with the Congressional Joint Committee on
Printing (JCP) and the Public Printer on matters related to
printing. Contracting officers shall obtain approval from
their designated centra printing authority before contract-
ing in any manner, whether directly or through contracts for
supplies or services, for the items defined in 8.801 and for
composition, platemaking, presswork, binding, and micro-
graphics (when used as a substitute for printing).

(c)(1) Further, 44 U.S.C. 1121 provides that the Public
Printer may acquire and furnish paper and envelopes
(excluding envelopes printed in the course of manufacture)
in common use by two or more Government departments,
establishments, or services within the District of Columbia,
and provides for reimbursement of the Public Printer from
available appropriations or funds. Paper and envelopes that
are furnished by the Public Printer may not be acquired in
any other manner.

(2) Paper and envelopes for use by Executive agen-
cies outside the District of Columbia and stocked by GSA
shall be requisitioned from GSAin accordance with the pro-
cedures listed in Federal Property Management Regulations
(FPMR) Subpart 101-26.3.

Subpart 8.9—8.10—[Reserved]
Subpart 8.11—L easing of Motor Vehicles
8.1100 Scope of subpart.

This subpart covers the procedures for the leasing, from
commercia concerns, of motor vehicles that comply with
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Federal Motor Vehicle Safety Standards and applicable
State motor vehicle safety regulations. It does not apply to
motor vehicles leased outside the United States.

8.1101 Definitions.

As used in this subpart—

“Leasing” means the acquisition of motor vehicles, other
than by purchase from private or commercia sources, and
includes the synonyms “hire” and “rent.”

“Motor vehicle” means an item of equipment, mounted
on wheels and designed for highway and/or land use, that —

| (1) Derives power from a self-contained power unit;
or
(2) Is designed to be towed by and used in conjunc-
tion with self-propelled equipment.

8.1102 Presolicitation requirements.

(8) Except as specified in 8.1102(b), before preparing
solicitations for leasing of motor vehicles, contracting offi-
cers shall obtain from the requiring activity a written
certification that—

(1) The vehicles requested are of maximum fuel effi-
ciency and minimum body size, engine size, and equipment
(if any) necessary to fulfill operational needs, and meet pre-
scribed fuel economy standards;

(2) The head of the requiring agency, or a designee,
has certified that the requested passenger automobiles
(sedans and station wagons) larger than Type IA, IB, or Il
(small, subcompact, or compact) are essential to the
agency’ s mission;

(3) Internal approvals have been received; and

(4) The Genera Services Administration has advised
that it cannot furnish the vehicles.

(b) With respect to requirements for leasing motor vehi-
clesfor aperiod of lessthan 60 days, the contracting officer
need not obtain the certification specified in 8.1102(a)—

(1) If the requirement is for type 1A, 1B, or |l vehi-
cles, which are by definition fuel efficient; or

(2) If the requirement is for passenger vehicles larger
than 1A, 1B, or |1, and the agency has established proce-
duresfor advance approval, on a case-by-case basis, of such
reguirements.

(c) Generally, solicitations shall not be limited to current
year production models. However, with the prior approval
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of the head of the contracting office, solicitations may be
limited to current models on the basis of overall economy.

8.1103 Contract requirements.

Contracting officers shall include the following itemsin
each contract for leasing motor vehicles:

(a) Scope of contract.

(b) Method of computing payments.

(c) A listing of the number and type of vehicles required,
and the equipment and accessories to be provided with each
vehicle.

(d) Responsihilities of the contractor or the Government
for furnishing gasoline, motor oil, antifreeze, and similar
items.

(e) Unlessit is determined that it will be more economi-
cal for the Government to perform the work, a statement
that the contractor shall perform al maintenance on the
vehicles.

(f) A statement as to the applicability of pertinent State
and local laws and regulations, and the responsibility of
each party for compliance with them.

(9) Responsihilities of the contractor or the Government
for emergency repairs and services.

8.1104 Contract clauses.

The contracting officer shall insert the following clauses
in solicitations and contracts for leasing of motor vehicles,
unless the motor vehicles are leased in foreign countries:

(a) The clause at 52.208-4, Vehicle L ease Payments.

(b) The clause at 52.208-5, Condition of Leased
Vehicles.

(c) The clause at 52.208-6, Marking of Leased Vehicles.

(d) A clause substantially the same as the clause at
52.208-7, Tagging of Leased Vehicles, for vehicles |eased
over 60 days (see 41 CFR 101-38.6).

(e) The provisions and clauses prescribed elsewhere in
the FAR for solicitations and contracts for supplies when a
fixed-price contract is contemplated, but excluding—

(1) The clause at 52.211-16, Variation in Quantity;

(2) The clause at 52.232-1, Payments;

(3) The clause at 52.222-20, Walsh-Healey Public
Contracts Act; and

(4) The clause at 52.246-16, Responsibility for
Supplies.
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9.000 Scope of part.

This part prescribes policies, standards, and procedures
pertaining to prospective contractors' responsibility; debar-
ment, suspension, and ineligibility; qualified products; first
article testing and approval; contractor team arrangements;
defense production pools and research and devel opment
pooals; and organizationa conflicts of interest.

Subpart 9.1—Responsible Prospective
Contractors

9.100 Scope of subpart.

This subpart prescribes policies, standards, and proce-
dures for determining whether prospective contractors and
subcontractors are responsible.

9.101 Definition.

“Surveying activity,” as used in this subpart, means the
coghizant contract administration office or, if there is no
such office, another organization designated by the agency
to conduct preaward surveys.

9.102 Applicability.
(a) This subpart applies to al proposed contracts with
any prospective contractor that is located—
(1) In the United States, its possessions, or Puerto
Rico; or
(2) Elsewhere, unless application of the subpart
would be inconsistent with the laws or customs where the
contractor is located.
(b) This subpart does not apply to proposed contracts
with—
(1) Foreign, State, or local governments;
(2) Other U.S. Government agencies or their instru-
mentalities; or
(3) Agencies for the blind or other severely handi-
capped (see Subpart 8.7).

9.103 Palicy.

(@) Purchases shall be made from, and contracts shall be
awarded to, responsible prospective contractors only.

(b) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indicat-
ing that the prospective contractor is responsible, the
contracting officer shall make a determination of nonrespon-
sibility. Contracting officers should coordinate
nonresponsibility determinations based upon integrity and
business ethics with legal counsel. If the prospective con-
tractor is a small business concern, the contracting officer
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shall comply with Subpart 19.6, Certificates of Competency
and Determinations of Responsibility. (If Section 8(a) of the
Small Business Act (15 U.S.C. 637) applies, see Subpart
19.8) [This language stayed indefinitely. Please use
paragraph (c) below.]

(c) No purchase or award shall be made unless the con-
tracting officer makes an affirmative determination of
responsibility. In the absence of information clearly indicat-
ing that the prospective contractor is responsible, the
contracting officer shall make a determination of nonrespon-
sibility. If the prospective contractor is a small business
concern, the contracting officer shall comply with Subpart
19.6, Certificates of Competency and Determination of
Responsibility. (If Section 8(a) of the Small Business Act
(15 U.S.C. 637) applies, see Subpart 19.8).

(d) The award of a contract to a supplier based on lowest
evauated price alone can be false economy if there is sub-
sequent default, late deliveries, or other unsatisfactory
performance resulting in additional contractual or adminis-
trative costs. While it is important that Government
purchases be made at the lowest price, this does not require
an award to a supplier solely because that supplier submits
the lowest offer. A prospective contractor must affirma-
tively demonstrate its responsibility, including, when
necessary, the responsibility of its proposed subcontractors.

9.104 Standards.

9.104-1 General standards.

To be determined responsible, a prospective contractor
must—

(a) Have adequate financial resources to perform the
contract, or the ability to obtain them (see 9.104-3(a));

(b) Be able to comply with the required or proposed
delivery or performance schedule, taking into consideration
al existing commercial and governmental business com-
mitments;

(c) Have a satisfactory performance record (see 9.104-
3(b) and Subpart 42.15). A prospective contractor shall not
be determined responsible or nonresponsible solely on the
basis of alack of relevant performance history, except as
provided in 9.104-2;

(d) Have a satisfactory record of integrity and business
ethicsincluding satisfactory compliance with the law includ-
ing tax laws, labor and employment laws, environmental laws,
antitrust laws, and consumer protection laws. [Thislanguage
stayed indefinitely. Please use paragraph (e) below.]

(e) Have a satisfactory record of integrity and business
ethics;

(f) Have the necessary organization, experience, account-
ing and operationa controls, and technical skills, or the ability
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(a) Identify additional factors about which information is
needed;

(b) Include the complete solicitation package (unless it
has previously been furnished), and any information indi-
cating prior unsatisfactory performance by the prospective
contractor;

(c) State whether the contracting office will participatein
the survey;

(d) Specify the date by which the report is required. This
date should be consistent with the scope of the survey
requested and normally shall allow at least 7 working days
to conduct the survey; and

(e) When appropriate, limit the scope of the survey.

9.106-3 Interagency preaward surveys.

When the contracting office and the surveying activity
are in different agencies, the procedures of this section
9.106 and Subpart 42.1 shall be followed along with the reg-
ulations of the agency in which the surveying activity is
located, except that reasonable specia requests by the con-
tracting office shall be accommodated.

9.106-4 Reports.

(a) The surveying activity shall complete the applicable
parts of SF 1403, Preaward Survey of Prospective
Contractor (General); SF 1404, Preaward Survey of
Prospective Contractor—Technical; SF 1405, Preaward
Survey of Prospective Contractor—Production; SF 1406,
Preaward Survey of Prospective Contractor—Quality
Assurance; SF 1407, Preaward Survey of Prospective
Contractor—Financial Capability; and SF 1408, Preaward
Survey of Prospective Contractor—Accounting System;
and provide a narrative discussion sufficient to support both
the evaluation ratings and the recommendations.

(b) When the contractor surveyed isasmall business that
has received preferential treatment on an ongoing contract
under Section 8(a) of the Small Business Act (15 U.S.C.
637) or has received a Certificate of Competency during the
last 12 months, the surveying activity shall consult the
appropriate Small Business Administration field office
before making an affirmative recommendation regarding
the contractor’s responsibility or nonresponsibility.

(c) When a preaward survey discloses previous unsatis-
factory performance, the surveying activity shall specify the
extent to which the prospective contractor plans, or has
taken, corrective action. Lack of evidence that past failure
to meet contractual requirements was the prospective con-
tractor’'s fault does not necessarily indicate satisfactory
performance. The narrative shall report any persistent pat-
tern of need for costly and burdensome Government
assistance (e.g., engineering, inspection, or testing) pro-
vided in the Government’s interest but not contractually
required.

(d) When the surveying activity possesses information
that supports a recommendation of complete award without
an on-site survey and no special areas for investigation have
been requested, the surveying activity may provide a short-
form preaward survey report. The short-form report shall
consist solely of the Preaward Survey of Prospective
Contractor (General), SF 1403. Sections |11 and 1V of this
form shall be completed and block 21 shall be checked to
show that the report is a short-form preaward report.

9.107 Surveys of nonprofit agencies serving people
who are blind or have other severe disabilitiesunder
the JavitssWagner-O'Day (JWOD) Program.

(@ The Committee for Purchase From People Who Are
Blind or Severely Disabled (Committee), as authorized by
41 U.S.C. 46-48c, determines what supplies and services
Federal agencies are required to purchase from JWOD par-
ticipating nonprofit agencies serving people who are blind
or have other severe disabilities (see Subpart 8.7). The
Committee is required to find a IWOD participating non-
profit agency capable of furnishing the supplies or services
before the nonprofit agency can be designated as a manda-
tory source under the WWOD Program. The Committee may
reguest a contracting office to assist in assessing the capa
bilities of a nonprofit agency.

(b) The contracting office, upon request from the
Committee, shall request a capability survey from the activ-
ity responsible for performing preaward surveys, or notify
the Committee that the JWOD participating nonprofit
agency is capable, with supporting rationale, and that the
survey is waived. The capability survey will focus on the
technical and production capabilities and applicable
preaward survey elements to furnish specific supplies or
services being considered for addition to the Procurement
List.

(c) The contracting office shall use the Standard Form
1403 to request a capability survey of organizations
employing people who are blind or have other severe dis-
abilities.

(d) The contracting office shall furnish a copy of the
completed survey, or notice that the JWOD participating
nonprofit agency is capable and the survey iswaived, to the
Executive Director, Committee for Purchase From People
Who Are Blind or Severely Disabled.

Subpart 9.2—Qualifications Requirements

9.200 Scope of subpart.

This subpart implements 10 U.S.C. 2319 and 41
U.S.C.253c and prescribes policies and procedures regard-
ing qualification requirements and the acquisitions that are
subject to such requirements.
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9.201 Definitions.

As used in this subpart—

“Qualified bidders list (QBL)" means a list of bidders
who have had their products examined and tested and who
have satisfied all applicable qualification requirements for
that product or have otherwise satisfied all applicable qual-
ification requirements.

“Qualified manufacturers list (QML)” means a list of
manufacturers who have had their products examined and
tested and who have satisfied all applicable qualification
requirements for that product.

9.202 Palicy.

(a)(1) The head of the agency or designee shall, before
establishing a qualification requirement, prepare a written
justification—

(i) Stating the necessity for establishing the quali-
fication requirement and specifying why the qualification
requirement must be demonstrated before contract award;

(ii) Estimating the likely costs for testing and eval-
uation which will be incurred by the potential offeror to
become qualified; and

(iif) Specifying all requirements that a potential
offeror (or its product) must satisfy in order to become qual-
ified. Only those requirements which are the least restrictive
to meet the purposes necessitating the establishment of the
qualification requirements shall be specified.

(2) Upon request to the contracting activity, potential
offerors shall be provided—

(i) All requirements that they or their products
must satisfy to become qualified; and

(i) At their expense (but see 9.204(a)(2) with regard
to small businesses), a prompt opportunity to demonstrate
their abilities to meet the standards specified for qualification
using qualified personnel and facilities of the agency con-
cerned, or of another agency obtained through interagency
agreements or under contract, or other methods approved by
the agency (including use of approved testing and evaluation
services not provided under contract to the agency).

(3) If the services in (a)(2)(ii) above are provided by
contract, the contractors selected to provide testing and
evaluation services shall be—

(i) Those that are not expected to benefit from an
absence of additional qualified sources; and

(ii) Required by their contracts to adhere to any
restriction on technical data asserted by the potential offeror
seeking qualification.
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(4) A potentia offeror seeking qualification shall be
promptly informed as to whether qudlification is attained
and, in the event it is not, promptly furnished specific rea-
sons why qualification was not attained.

(b) When justified under the circumstances, the agency
activity responsible for establishing a qualification require-
ment shall submit to the competition advocate for the
procuring activity responsible for purchasing the item sub-
ject to the qualification requirement, a determination that it
is unreasonable to specify the standards for qualification
which a prospective offeror (or its product) must satisfy.
After considering any comments of the competition advo-
cate reviewing the determination, the head of the procuring
activity may waive the requirements of 9.202(a)(1)(ii)
through (4) above for up to 2 years with respect to the item
subject to the qualification requirement. A copy of the
waiver shall be furnished to the head of the agency or other
official responsible for actions under 9.202(a)(1). The
waiver authority provided in this paragraph does not apply
with respect to qualification requirements contained in a
QPL, QML, or QBL.

(c) If apotential offeror can demonstrate to the satisfac-
tion of the contracting officer that the potential offeror (or
its product) meets the standards established for qualification
or can meet them before the date specified for award of the
contract, a potential offeror may not be denied the opportu-
nity to submit and have considered an offer for a contract
solely because the potentia offeror—

(1) Isnot on aQPL, QML, or QBL maintained by the
Department of Defense (DOD) or the National Aeronautics
and Space Administration (NASA); or

(2) Has not been identified as meeting a qualification
requirement established after October 19, 1984, by DOD or
NASA; or

(3) Has not been identified as meeting a qualification
requirement established by a civilian agency (not including
NASA).

(d) The procedures in Subpart 19.6 for referring matters
to the Small Business Administration are not mandatory on
the contracting officer when the basis for a referral would
involve a challenge by the offeror to either the validity of
the qualification requirement or the offeror’s compliance
with such requirement.

(e) The contracting officer need not delay a proposed
award in order to provide a potential offeror with an oppor-
tunity to demonstrate its ability to meet the standards
specified for qualification. In addition, when approved by



PART 9—CONTRACTOR QUALIFICATIONS

9.207

(e) In acquisitions subject to qualification requirements,
the contracting officer shall take the following steps:

(1) Use presolicitation notices in appropriate cases to
advise potential suppliers before issuing solicitations
involving qualification requirements. The notices shall
identify the specification containing the qualification
requirement and establish an allowable time period, consis-
tent with delivery requirements, for prospective offerors to
demonstrate their abilities to meet the standards specified
for qualification. The notice shall be publicized in accor-
dance with 5.204. Whether or not a presolicitation notice is
used, the general synopsizing requirements of Subpart 5.2
apply.

(2) Distribute solicitations to prospective contractors
whether or not they have been identified as meeting applic-
able qualification requirements.

(3) When appropriate, request in accordance with
agency procedures that a qualification requirement not be
enforced in a particular acquisition and, if granted, so spec-
ify in the solicitation (see 9.206-1(b)).

(4) Forward requests from potential suppliers for
information on a qualification requirement to the agency
activity responsible for establishing the requirement.

(5) Allow the maximum time, consistent with delivery
requirements, between issuing the solicitation and the con-
tract award. As a minimum, contracting officers shall
comply with the time frames specified in 5.203 when
applicable.

9.206-2 Contract clause.

The contracting officer shal insert the clause at
52.209-1, Qualification Requirements, in solicitations and
contracts when the acquisition is subject to a qualification
reguirement.

9.206-3 Competition.

() Presolicitation. If aqualification requirement applies
to an acquisition, the contracting officer shall review the
applicable QPL, QML, or QBL or other identification of
those sources which have met the requirement before issu-
ing asolicitation to ascertain whether the number of sources
is adequate for competition. (See 9.204(a) for duties of the
agency activity responsible for establishment of the qualifi-
cation requirement.) If the number of sources is inadequate,
the contracting officer shall request the agency activity
which established the requirement to—

(1) Indicate the anticipated date on which any sources
presently undergoing evaluation will have demonstrated
their abilities to meet the qualification requirement so that
the solicitation could be rescheduled to allow as many addi-
tional sources as possible to qualify; or

(2) Indicate whether a means other than the qualifica-
tion requirement is feasible for testing or demonstrating
quality assurance.

(b) Post solicitation. The contracting officer shall submit
to the agency activity which established the qualification
requirement the names and addresses of concerns which
expressed interest in the acquisition but are not included on
the applicable QPL, QML, or QBL or identified as meeting
the qualification requirement. The activity will then assist
interested concerns in meeting the standards specified for
qualification (see 9.202(a)(2) and (4)).

9.207 Changesin statusregarding qualification
requirements.

(a) The contracting officer shall promptly report to the
agency activity which established the qualification require-
ment any conditions which may merit removal or omission
from a QPL, QML, or QBL or affect whether a source
should continue to be otherwise identified as meeting the
reguirement. These conditions exist when—

(1) Products or services are submitted for inspection
or acceptance that do not meet the qualification require-
ment;

(2) Products or services were previously rejected and
the defects were not corrected when submitted for inspec-
tion or acceptance;

(3) A supplier fails to request reevaluation following
change of location or ownership of the plant where the prod-
uct which met the qualification reguirement was
manufactured (see the clause at 52.209-1, Qualification
Requirements);

(4) A manufacturer of a product which met the quali-
fication requirement has discontinued manufacture of the
product;

(5) A source requests remova from a QPL, QML, or
QBL;

(6) A condition of meeting the qualification require-
ment was violated; e.g., advertising or publicity contrary to
9.204(h)(5);

(7) A revised specification imposes a new qualificer
tion requirement;

(8) Manufacturing or design changes have been incor-
porated in the qualification requirement;

(9) The sourceisonthe List of Parties Excluded from
Federal Procurement and Nonprocurement Programs (see
Subpart 9.4); or

(10) Performance of a contract subject to a quaifica
tion requirement is otherwise unsatisfactory.

(b) After considering any of the above or other condi-
tions reasonably related to whether a product or source
continues to meet the standards specified for qualification,
an agency may take appropriate action without advance
notification.

(FAC 97-22) 9-9
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The agency shall, however, promptly notify the affected
partiesif aproduct or sourceisremoved fromaQPL, QML,
or QBL, or will no longer be identified as meeting the stan-
dards specified for qualification. This notice shall contain
specific information why the product or source no longer
meets the qualification requirement.

Subpart 9.3—First Article Testing and
Approval

| 9301 Definition.

“Approval,” as used in this subpart, means the contract-
ing officer’s written notification to the contractor accepting
the test results of the first article.

9.302 General.

First article testing and approval (hereafter referred to as
testing and approval) ensures that the contractor can furnish
a product that conforms to all contract requirements for
acceptance. Before requiring testing and approval, the con-
tracting officer shall consider the—

(a) Impact on cost or time of delivery;

(b) Risk to the Government of foregoing such test; and

(c) Availability of other, less costly, methods of ensuring
the desired quality.

9.303 Use
Testing and approva may be appropriate when—
(a) The contractor has not previously furnished the prod-
uct to the Government;
(b) The contractor previously furnished the product to
the Government, but—
(1) There have been subsequent changes in processes
or specifications;
(2) Production has been discontinued for an extended
period of time; or
(3) The product acquired under a previous contract
developed a problem during its life;
(c) The product is described by a performance specifica-
tion; or
(d) It isessential to have an approved first articleto serve
as a manufacturing standard.

9.304 Exceptions.

Normally, testing and approva is not required in con-
tracts for—

(a) Research or development;

(b) Products requiring qualification before award (e.g.,
when an applicable qualified products list exists (see
Subpart 9.2));

(c) Products normally sold in the commercial market; or

(d) Products covered by complete and detailed technical
specifications, unless the requirements are so novel or
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exacting that it is questionable whether the products would
meet the requirements without testing and approval.

9.305 Risk.

Before first article approval, the acquisition of materials
or components, or commencement of production, is nor-
mally at the sole risk of the contractor. To minimize this
risk, the contracting officer shall provide sufficient time in
the delivery schedule for acquisition of materials and com-
ponents, and for production after receipt of first article
approval. When Government requirements preclude this
action, the contracting officer may, before approval of the
first article, authorize the contractor to acquire specific
materials or components or commence production to the
extent essential to meet the delivery schedule (see Alternate
Il of the clause at 52.209-3, First Article Approval—
Contractor Testing, and Alternate 1l of the clause at
52.209-4, First Article Approval— Government Testing).
Costs incurred based on this authorization are allocable to
the contract for—

(2) Progress payments; and
(2) Termination settlements if the contract is termi-
nated for the convenience of the Government.

9.306 Solicitation requirements.

Solicitations containing a testing and approval require-
ment shall—

(a) Provide, in the circumstance where the contractor is
to be responsible for the first article approval testing—

(1) The performance or other characteristics that the
first article must meet for approval;

(2) The detailed technical requirements for the tests
that must be performed for approval; and

(3) The necessary data that must be submitted to the
Government in the first article approval test report;

(b) Provide, in the circumstance where the Government

isto be responsible for the first article approval testing—
(1) The performance or other characteristics that the
first article must meet for approval; and
(2) Theteststo which thefirst article will be subjected
for approval;

(c) Inform offerors that the requirement may be waived
when supplies identical or similar to those called for have
previously been delivered by the offeror and accepted by the
Government (see 52.209-3(h) and 52.209-4(i));

(d) Permit the submission of alternative offers, one
including testing and approval and the other excluding test-
ing and approva (if eligible under 9.306(c));

(e) State clearly the first article' s relationship to the con-
tract quantity (see paragraph (e) of the clause at 52.209-3,
First Article Approval—Contractor Testing, or 52.209-4,
First Article Approval—Government Testing);
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(f) Contain a delivery schedule for the production quan-
tity (see 12.104). The delivery schedule may—

(1) Be the same whether or not testing and approval is
waived; or

(2) Provide for earlier delivery when testing and
approval is waived and the Government desires earlier
delivery. In the latter case, any resulting differencein deliv-
ery schedules shall not be a factor in evaluation for award.
The clause a 52.209-4, First Article Approva—
Government Testing, shall contain the delivery schedule for
thefirst article;

(9) Provide for the submission of contract numbers, if
any, to document the offeror’s eligibility under 9.306(c);

(h) State whether the approved first article will serve as
amanufacturing standard; and

(i) Include, when the Government is responsible for first
article testing, the Government’ s estimated testing costs as a
factor for use in evaluating offers (when appropriate).

(1) Inform offerors that the prices for first articles and
first article testsin relation to production quantities shall not
be materialy unbalanced (see 15.404-1(qg)) if first article
test items or tests are to be separately priced.

9.307 Government administration procedures.

(a) Before the contractor shipsthefirst article, or thefirst
article test report, to the Government laboratory or other
activity responsible for approval at the address specified in
the contract, the contract administration office shall provide
that activity with as much advance notification asisfeasible
of the forthcoming shipment, and—

(1) Advise that activity of the contractual require-
ments for testing and approval, or evauation, as
appropriate;

(2) Call attention to the notice requirement in para
graph (b) of the clause at 52.209-3, First Article Approval—
Contractor Testing, or 52.209-4, First Article Approval—
Government Testing; and

(3) Request that the activity inform the contract
administration office of the date when testing or evaluation
will be completed.

(b) The Government laboratory or other activity respon-
sible for first article testing or evaluation shall inform the
contracting office whether to approve, conditionally
approve, or disapprove thefirst article. The contracting offi-
cer shall then notify the contractor of the action taken and
furnish a copy of the notice to the contract administration
office. The notice shall include the first article shipment
number, when available, and the applicable contract line
item number. Any changes in the drawings, designs, or
specifications determined by the contracting officer to be
necessary shall be made under the Changes clause, and not
by the notice of approval, conditional approval, or disap-
prova furnished the contractor.

9.308 Contract clauses.

9.308-1 Testing performed by the contractor.

(a)(1) The contracting officer shall insert the clause at
52.209-3, First Article Approva—Contractor Testing, in
solicitations and contracts when a fixed-price contract is
contemplated and it is intended that the contract require—

(i) First article approval; and
(i) That the contractor be required to conduct the
first article testing.

(2) If it is intended that the contractor be required to
produce the first article and the production quantity at the
same facility, the contracting officer shall use the clause
withits Alternate .

(3) If it is necessary to authorize the contractor to pur-
chase material or to commence production before first
article approval, the contracting officer shall use the clause
with its Alternate 11.

(b)(1) The contracting officer shall insert a clause sub-
stantially the same as the clause at 52.209-3, First Article
Approval—Contractor Testing, in solicitations and con-
tracts when a cost-reimbursement contract is contemplated
and it isintended that the contract require—

(i) First article approval; and
(i) That the contractor be required to conduct the
first article test.

(2) If it isintended that the contractor be required to
produce the first article and the production quantity at the
same facility, the contracting officer shall use a clause sub-
stantially the same as the clause at 52.209-3, First Article
Approval—Contractor Testing, with its Alternate l.

(3) If it isnecessary to authorize the contractor to pur-
chase material or to commence production before first
article approval, the contracting officer shall use a clause
substantially the same as the clause at 52.209-3, First
Article Approval—Contractor Testing, with its Alternate I1.

9.308-2 Testing performed by the Government.

(a)(1) The contracting officer shall insert the clause at
52.209-4, First Article Approval—Government Testing, in
solicitations and contracts when a fixed-price contract is
contemplated and it isintended that the contract requirefirst
article approval and that the Government will be responsi-
ble for conducting the first article test.

(2) If it is intended that the contractor be required to
produce the first article and the production quantity at the
same facility, the contracting officer shall use the basic
clause with its Alternate .

(3) If it is necessary to authorize the contractor to pur-
chase material or to commence production before first
article approval, the contracting officer shall use the basic
clause with its Alternate I1.
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(b)(1) The contracting officer shall insert a clause sub-
stantially the same as the clause at 52.209-4, First Article
Approval—Government Testing, in solicitations and con-
tracts when a cost-reimbursement contract is contemplated
and it is intended that the contract require first article
approval and that the Government be responsible for con-
ducting the first article test.

(2) If it is intended that the contractor be required to
produce the first article and the production quantity at the
same facility, the contracting officer shall use a clause sub-
stantially the same as the clause at 52.209-4, First Article
Approval—Government Testing, with its Alternate |.

(3) If it is necessary to authorize the contractor to pur-
chase material or to commence production before first
article approval, the contracting officer shall use a clause
substantially the same as the clause at 52.209-4, First
Article Approva—Government Testing, with its Alternate
Il.

Subpart 9.4—Debar ment, Suspension, and
Ineligibility

9.400 Scope of subpart.

(@) This subpart—

(1) Prescribes policies and procedures governing the
debarment and suspension of contractors by agenciesfor the
causes given in 9.406-2 and 9.407-2;

(2) Provides for the listing of contractors debarred,
suspended, proposed for debarment, and declared ineligible
I (see the definition of “ineligible” in 2.101); and

(3) Sets forth the consequences of this listing.

(b) Although this subpart does cover the listing of ineli-
gible contractors (9.404) and the effect of this listing
(9.405(b)), it does not prescribe policies and procedures
governing declarations of ineligibility.

9.401 Applicability.

In accordance with Public Law 103-355, Section 2455
(31 U.S.C. 6101, note), and Executive Order 12689, any
debarment, suspension or other Governmentwide exclusion
initiated under the Nonprocurement Common Rule imple-
menting Executive Order 12549 on or after August 25,
1995, shall be recognized by and effective for Executive
Branch agencies as a debarment or suspension under this
subpart. Similarly, any debarment, suspension, proposed
debarment or other Governmentwide exclusion initiated on
or after August 25, 1995, under this subpart shall also be
recognized by and effective for those agencies and partici-
pants as an exclusion under the Nonprocurement Common
Rule.
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9.402 Palicy.

(a) Agencies shall solicit offers from, award contracts to,
and consent to subcontracts with responsible contractors
only. Debarment and suspension are discretionary actions
that, taken in accordance with this subpart, are appropriate
means to effectuate this policy.

(b) The serious nature of debarment and suspension
requires that these sanctions be imposed only in the public
interest for the Government’s protection and not for pur-
poses of punishment. Agencies shall impose debarment or
suspension to protect the Government’ sinterest and only for
the causes and in accordance with the procedures set forth
in this subpart.

(c) When more than one agency has an interest in the
debarment or suspension of a contractor, consideration shall
be given to designating one agency as the lead agency for
making the decision. Agencies are encouraged to establish
methods and procedures for coordinating their debarment or
suspension actions.

(d) Agencies shall establish appropriate procedures to
implement the policies and procedures of this subpart.

9.403 Definitions.

Asused in this subpart— |

“Affiliates.” Business concerns, organizations, or indi-
viduals are affiliates of each other if, directly or indirectly,
(1) either one controls or has the power to control the other,
or (2) athird party controls or has the power to control both.
Indicia of control include, but are not limited to, interlock-
ing management or ownership, identity of interests among
family members, shared facilities and equipment, common
use of employees, or a business entity organized following
the debarment, suspension, or proposed debarment of a con-
tractor which has the same or similar management,
ownership, or principal employees as the contractor that
was debarred, suspended, or proposed for debarment.

“Agency” means any executive department, military
department or defense agency, or other agency or indepen-
dent establishment of the executive branch.

“Civil judgment” means a judgment or finding of a civil
offense by any court of competent jurisdiction.

“Contractor” means any individual or other legal entity |
that—

(1) Directly or indirectly (e.g., through an affiliate), I
submits offers for or is awarded, or reasonably may be
expected to submit offers for or be awarded, a Government
contract, including a contract for carriage under
Government or commercia bills of lading, or a subcontract
under a Government contract; or

(2) Conducts business, or reasonably may be expected |
to conduct business, with the Government as an agent or
representative of another contractor. I

“Debarring official” means—
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(1) An agency head; or

(2) A designee authorized by the agency head to
impose debarment.

“Indictment” means indictment for a crimina offense.
An information or other filing by competent authority
| charging a criminal offense is given the same effect as an
indictment.

“Legal proceedings’ means any civil judicial proceeding
to which the Government is a party or any crimina pro-
ceeding. The term includes appeals from such proceedings.

“Nonprocurement Common Rule” means the procedures
used by Federal Executive Agencies to suspend, debar, or
exclude individuals or entities from participation in nonpro-
curement transactions under Executive Order 12549.
Examples of nonprocurement transactions are grants, coop-
erative agreements, scholarships, fellowships, contracts of
assistance, loans, loan guarantees, subsidies, insurance,
payments for specified use, and donation agreements.

“Suspending official” means—

(1) An agency head; or

(2) A designee authorized by the agency head to
impose suspension.

“Unfair trade practices’ means the commission of any or
the following acts by a contractor:

(1) A violation of Section 337 of the Tariff Act of
1930 (19 U.S.C. 1337) as determined by the International
Trade Commission.

(2) A violation, as determined by the Secretary of
Commerce, of any agreement of the group known as the
“Coordination Committee” for purposes of the Export
Administration Act of 1979 (50 U.S.C. App. 2401, et seq.)
or any similar bilateral or multilateral export control agree-
ment.

(3) A knowingly false statement regarding a material
element of a certification concerning the foreign content of
an item of supply, as determined by the Secretary of the
Department or the head of the agency to which such certifi-
cate was furnished.

9.404 List of Parties Excluded from Federal
Procurement and Nonprocurement Programs.
(a) The Genera Services Administration (GSA)—

(1) Compiles and maintains a current list of all parties
debarred, suspended, proposed for debarment, or declared
ineligible by agencies or by the General Accounting Office;

(2) Periodically revises and distributes the list and
issues supplements, if necessary, to al agencies and the
General Accounting Office; and

(3) Includes in the list the name and telephone num-
ber of the official responsible for its maintenance and
distribution.

(b) The List of Parties Excluded from Federal
Procurement and Nonprocurement Programs includes the—

(1) Names and addresses of all contractors debarred,
suspended, proposed for debarment, or declared ingligible,
in alphabetical order, with cross-references when more than
one name isinvolved in asingle action;

(2) Name of the agency or other authority taking the
action;

(3) Cause for the action (see 9.406-2 and 9.407-2 for
causes authorized under this subpart) or other statutory or
regulatory authority;

(4) Effect of the action;

(5) Termination date for each listing;

(6) DUNS No.; and

(7) Name and telephone number of the point of con-
tact for the action.

(c) Each agency must—

(1) Provide GSA with the information required by
paragraph (b) of this section within 5 working days after the
action becomes effective;

(2) Notify GSA within 5 working days after modify-
ing or rescinding an action;

(3) Notify GSAof the names and addresses of agency
organizations that are to receive the list and the number of
copies to be furnished to each;

(4) In accordance with internal retention procedures,
maintain records relating to each debarment, suspension, or
proposed debarment taken by the agency;

(5) Establish procedures to provide for the effective
use of the List of Parties Excluded from Federal
Procurement and Nonprocurement Programs, including
internal distribution thereof, to ensure that the agency does
not solicit offers from, award contractsto, or consent to sub-
contracts with contractors on the List of Parties Excluded
from Federal Procurement and Nonprocurement Programs,
except as otherwise provided in this subpart; and

(6) Direct inquiries concerning listed contractors to
the agency or other authority that took the action.

(d) The List of Parties Excluded from Federa
Procurement and Nonprocurement Programs is available as
follows:

(1) The printed version is published monthly. Copies
may be obtained by purchasing a yearly subscription.

(i) Federa agencies may subscribe through their
organization’s printing and distribution office.
(i) The public may subscribe by writing the—

Superintendent of Documents,
U.S. Government Printing Office
Washington, DC 20402

or by calling the Government Printing Office Inquiry and
Order Desk at (202) 512-1800.
(2) The electronic version is updated daily and is
available via—
(i) The internet at http://epls.arnet.gov; or
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(ii) Electronic bulletin board. Dia (202) 219-0132.
The settings are N-8-1-F.

(e) For genera questions about entries on the List of
Parties Excluded from Federal Procurement and
Nonprocurement Programs or additional information on
accessing the electronic bulletin board, call GSA at (202)
501-4873 or 501-4740.

9.405 Effect of listing.

(@) Contractors debarred, suspended, or proposed for
debarment are excluded from receiving contracts, and agen
cies shal not solicit offers from, award contracts to, or
consent to subcontracts with these contractors, unless the
agency head or a designee determines that there is a com-
pelling reason for such action (see 9.405-2, 9.406-1(c),
9.407-1(d), and 23.506(e)). Contractors debarred, sus-
pended or proposed for debarment are also excluded from
conducting business with the Government as agents or rep-
resentatives of other contractors.

(b) Contractorsincluded onthe List of Parties Excluded
from Procurement Programs as having been declared ineli-
gible on the basis of statutory or other regulatory procedures
are excluded from receiving contracts, and if applicable,
subcontracts, under the conditions and for the period set
forth in the statute or regulation. Agencies shall not solicit
offers from, award contracts to, or consent to subcontracts
with these contractors under those conditions and for that
period.

(c) Contractors debarred, suspended, or proposed for
debarment are excluded from acting as individual sureties
(see Part 28).

(d)(1) After the opening of bids or receipt of proposals,
the contracting officer shall review the List of Parties
Excluded from Federal Procurement and Nonprocurement
Programs.

(2) Bids received from any listed contractor in
response to an invitation for bids shall be entered on the
abstract of bids, and rejected unless the agency head or a
designee determines in writing that there is a compelling
reason to consider the bid.

(3) Proposals, quotations, or offers received from any
listed contractor shall not be evaluated for award or
included in the competitive range, nor shall discussions be
conducted with alisted offeror during a period of ineligibil-
ity, unless the agency head or a designee determines, in
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writing, that there is a compelling reason to do so. If the
period of ineligibility expires or is terminated prior to
award, the contracting officer may, but is not required to,
consider such proposals, quotations, or offers.

(4) Immediately prior to award, the contracting offi-
cer shall again review the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs to
ensure that no award is made to a listed contractor.

9.405-1 Continuation of current contracts.

(@) Notwithstanding the debarment, suspension, or pro-
posed debarment of a contractor, agencies may continue
contracts or subcontracts in existence at the time the con-
tractor was debarred, suspended, or proposed for debarment
unless the agency head or a designee directs otherwise. A
decision as to the type of termination action, if any, to be
taken should be made only after review by agency contract-
ing and technical personnel and by counsel to ensure the
propriety of the proposed action.

(b) Ordering activities may continue to place orders
against existing contracts, including indefinite delivery con-
tracts, in the absence of atermination.

(c) Agencies shall not renew or otherwise extend the
duration of current contracts, or consent to subcontracts,
with contractors debarred, suspended, or proposed for
debarment, unless the agency head or a designee authorized
representative states, in writing, the compelling reasons for
renewa or extension.

9.405-2 Restrictions on subcontracting.

(a) When a contractor debarred, suspended, or proposed
for debarment is proposed as a subcontractor for any sub-
contract subject to Government consent (see Subpart 44.2),
contracting officers shall not consent to subcontracts with
such contractors unless the agency head or a designee states
in writing the compelling reasons for this approval action.
(See 9.405(b) concerning declarations of ineligibility affect-
ing subcontracting.)

(b) The Government suspends or debars contractors to
protect the Government's interests. By operation of the
clause at 52.209-6, Protecting the Government’s Interests
When Subcontracting with Contractors Debarred,
Suspended or Proposed for Debarment, contractors shall not
enter into any subcontract in excess of $25,000 with a con-
tractor that has been debarred, suspended, or proposed for
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debarment unless there is a compelling reason to do so. If a
contractor intends to subcontract with a party that is
debarred, suspended, or proposed for debarment as evi-
denced by the parties inclusion on the List of Parties
Excluded from Federal Procurement and Nonprocurement
Programs (see 9.404), a corporate officer or designee of the
contractor is required by operation of the clause at
52.209-6, Protecting the Government's Interests when
Subcontracting with Contractors Debarred, Suspended, or
Proposed for Debarment, to notify the contracting officer, in
writing, before entering into such subcontract. The notice
must provide the following:

(1) The name of the subcontractor;

(2) The contractor's knowledge of the reasons for the
subcontractor being on the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs,

(3) The compelling reason(s) for doing business with
the subcontractor notwithstanding its inclusion on the List
of Parties Excluded from Federal Procurement and
Nonprocurement Programs; and

(4) The systems and procedures the contractor has
established to ensure that it is fully protecting the
Government's interests when dealing with such subcontrac-
tor in view of the specific basis for the party's debarment,
suspension, or proposed debarment.

(c) The contractor's compliance with the requirements of
52.209-6 will be reviewed during Contractor Purchasing
System Reviews (see Subpart 44.3).

9.406 Debarment.

9.406-1 General.

(& It is the debarring official's responsibility to deter-
mine whether debarment is in the Government's interest.
The debarring official may, in the public interest, debar a
contractor for any of the causesin 9.406-2, using the proce-
dures in 9.406-3. The existence of a cause for debarment,
however, does not necessarily require that the contractor be
debarred; the seriousness of the contractor's acts or omis-
sions and any remedial measures or mitigating factors
should be considered in making any debarment decision.
Before arriving at any debarment decision, the debarring
official should consider factors such as the following:

(1) Whether the contractor had effective standards of
conduct and internal control systems in place at the time of

the activity which constitutes cause for debarment or had
adopted such procedures prior to any Government investi-
gation of the activity cited as a cause for debarment.

(2) Whether the contractor brought the activity cited
as a cause for debarment to the attention of the appropriate
Government agency in atimely manner.

(3) Whether the contractor has fully investigated the
circumstances surrounding the cause for debarment and, if
so, made the result of the investigation available to the
debarring official.

(4) Whether the contractor cooperated fully with
Government agencies during the investigation and any court
or administrative action.

(5) Whether the contractor has paid or has agreed to
pay al criminal, civil, and administrative liability for the
improper activity, including any investigative or administra-
tive costs incurred by the Government, and has made or
agreed to make full restitution.

(6) Whether the contractor has taken appropriate dis-
ciplinary action against the individuals responsible for the
activity which constitutes cause for debarment.

(7) Whether the contractor hasimplemented or agreed
to implement remedial measures, including any identified
by the Government.

(8) Whether the contractor has instituted or agreed to
institute new or revised review and control procedures and
ethics training programs.

(9) Whether the contractor has had adequate time to
eliminate the circumstances within the contractor's organi-
zation that led to the cause for debarment.

(10) Whether the contractor's management recognizes

and understands the seriousness of the misconduct giving
rise to the cause for debarment and has implemented pro-
grams to prevent recurrence.
The existence or nonexistence of any mitigating factors or
remedial measures such as set forth in this paragraph (a) is
not necessarily determinative of a contractor's present
responsibility. Accordingly, if acause for debarment exists,
the contractor has the burden of demonstrating, to the satis-
faction of the debarring official, its present responsibility
and that debarment is not necessary.

(b) Debarment constitutes debarment of all divisions or
other organizational elements of the contractor, unless the
debarment decision is limited by its terms to specific divi-
sions, organizational elements, or commodities. The
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debarring official may extend the debarment decision to
include any affiliates of the contractor if they are—

(1) Specifically named; and

(2) Given written notice of the proposed debarment
and an opportunity to respond (see 9.406-3(c)).

(c) A contractor's debarment, or proposed debarment,
shall be effective throughout the executive branch of the
Government, unless the agency head or a designee (except
see 23.506(e)) states in writing the compelling reasons jus-
tifying continued business dealings between that agency
and the contractor.

(d)(1) When the debarring official has authority to debar
contractors from both acquisition contracts pursuant to this
regulation and contracts for the purchase of Federa per-
sonal property pursuant to the Federal Property
Management Regulations (FPMR) 101-45.6, that official
shall consider simultaneously debarring the contractor from
the award of acquisition contracts and from the purchase of
Federal personal property.

(2) When debarring a contractor from the award of
acquisition contracts and from the purchase of Federa per-
sonal property, the debarment notice shall so indicate and
the appropriate FAR and FPMR citations shall be included.

9.406-2 Causesfor debarment.
The debarring official may debar a contractor for any of
the causes listed in paragraphs (a) through (c) following:
(8) The debarring official may debar a contractor for a
conviction of or civil judgment for—

(1) Commission of fraud or acrimina offense in con-

nection with—
(i) Obtaining;
(i) Attempting to obtain; or
(iii) Performing a public contract or subcontract.

(2) Violation of Federa or State antitrust statutes
relating to the submission of offers;

(3) Commission of embezzlement, theft, forgery,
bribery, falsification or destruction of records, making false
statements, tax evasion, or receiving stolen property;

(4) Intentionally affixing a label bearing a “Made in
America’ inscription (or any inscription having the same
meaning) to a product sold in or shipped to the United
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States, when the product was not made in the United States
(see Section 202 of the Defense Production Act (Pub. L.
102-558)); or

(5) Commission of any other offense indicating alack
of business integrity or business honesty that seriously and
directly affects the present responsibility of a Government
contractor or subcontractor.

(b)(1) The debarring official may debar a contractor,
based upon a preponderance of the evidence, for—

(i) Violation of the terms of a Government con-
tract or subcontract so serious as to justify debarment, such
as_

(A) Willful failure to perform in accordance
with the terms of one or more contracts; or

(B) A history of failureto perform, or of unsat-
isfactory performance of, one or more contracts.

(if) Violations of the Drug-Free Workplace Act of
1988 (Pub. L. 100-690), as indicated by—

(A) Failureto comply with the requirements of
the clause at 52.223-6, Drug-Free Workplace; or

(B) Such a number of contractor employees
convicted of violations of criminal drug statutes occurring
in the workplace asto indicate that the contractor has failed
to make agood faith effort to provide a drug-free workplace
(see 23.504).

(iii) Intentionally affixing a label bearing a
“Made in America’ inscription (or any inscription having
the same meaning) to a product sold in or shipped to the
United States, when the product was not made in the United
States (see Section 202 of the Defense Production Act (Pub.
L. 102-558)).

(iv) Commission of an unfair trade practice as
defined in 9.403 (see Section 201 of the Defense Production
Act (Pub. L. 102-558)).

(2) The debarring official may debar a contractor,
based on a determination by the Attorney Genera of the
United States, or designee, that the contractor is not in com-
pliance with Immigration and Nationality Act employment
provisions (see Executive Order 12989). The Attorney
General’s determination is not reviewable in the debarment
proceedings.
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(c) Implements section 8141 of the 1989 Department of
Defense Appropriation Act, Pub. L. 100-463, 102 Stat.
2270-47 (1988).

9.501 Definition.

“Marketing consultant,” as used in this subpart, means
any independent contractor who furnishes advice, informa-
tion, direction, or assistance to an offeror or any other
contractor in support of the preparation or submission of an
offer for a Government contract by that offeror. Aninde-
pendent contractor is not a marketing consultant when
rendering—
| (1) Servicesexcluded in Subpart 37.2;

(2) Routine engineering and technical services (such
as installation, operation, or maintenance of systems,
equipment, software, components, or facilities);

| (3) Routine legal, actuarial, auditing, and accounting
services; and

(4) Training services.

9.502 Applicability.

(@) This subpart applies to contracts with either profit or
nonprofit organizations, including nonprofit organizations
created largely or wholly with Government funds.

(b) The applicability of this subpart is not limited to any
particular kind of acquisition. However, organizational con
flicts of interest are more likely to occur in contracts
involving—

(1) Management support services,

(2) Consultant or other professional services;

(3) Contractor performance of or assistance in techni-
cal evaluations; or

(4) Systems engineering and technical direction
work performed by a contractor that does not have over-
al contractual responsibility for development or
production.

(c) An organizational conflict of interest may result
when factors create an actua or potential conflict of interest
on an instant contract, or when the nature of the work to be
performed on the instant contract creates an actual or poten-
tial conflict of interest on a future acquisition. In the latter
case, some restrictions on future activities of the contractor
may be required.

(d) Acquisitions subject to unique agency organizational
conflict of interest statutes are excluded from the require-
ments of this subpart.

9.503 Waiver.

The agency head or a designee may waive any general
rule or procedure of this subpart by determining that its
application in a particular situation would not be in the
Government’s interest. Any request for waiver must be in
writing, shall set forth the extent of the conflict, and requires

approval by the agency head or a designee. Agency heads
shall not delegate waiver authority below the level of head
of acontracting activity.

9.504 Contracting officer responsibilities.

(a) Using the general rules, procedures, and examplesin
this subpart, contracting officers shall analyze planned
acquisitionsin order to—

(1) Identify and evaluate potential organizational con-
flicts of interest as early in the acquisition process as
possible; and

(2) Avoid, neutralize, or mitigate significant potential
conflicts before contract award.

(b) Contracting officers should obtain the advice of
counsel and the assistance of appropriate technical special-
ists in evaluating potential conflicts and in developing any
necessary solicitation provisions and contract clauses (see
9.506).

(c) Before issuing a solicitation for a contract that may
involve a significant potential conflict, the contracting offi-
cer shall recommend to the head of the contracting activity
acourse of action for resolving the conflict (see 9.506).

(d) In fulfilling their responsibilities for identifying and
resolving potential conflicts, contracting officers should
avoid creating unnecessary delays, burdensome information
requirements, and excessive documentation. The contract-
ing officer’s judgment need be formally documented only
when a substantive issue concerning potential organiza-
tional conflict of interest exists.

(e) The contracting officer shall award the contract to the
apparent successful offeror unless a conflict of interest is
determined to exist that cannot be avoided or mitigated.
Before determining to withhold award based on conflict of
interest considerations, the contracting officer shall notify
the contractor, provide the reasons therefor, and allow the
contractor a reasonable opportunity to respond. If the con-
tracting officer finds that it is in the best interest of the
United States to award the contract notwithstanding a con-
flict of interest, a request for waiver shall be submitted in
accordance with 9.503. The waiver request and decision
shall be included in the contract file.

9.505 General rules.

The general rules in 9.505-1 through 9.505-4 prescribe
limitations on contracting as the means of avoiding, neu-
tralizing, or mitigating organizational conflicts of interest
that might otherwise exist in the stated situations. Some
illustrative examples are provided in 9.508. Conflicts may
arise in situations not expressly covered in this section
9.505 or in the examplesin 9.508. Each individual contract-
ing situation should be examined on the basis of its
particular facts and the nature of the proposed contract. The
exercise of common sense, good judgment, and sound dis-
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cretion is required in both the decision on whether a signif-
icant potential conflict exists and, if it does, the
development of an appropriate means for resolving it. The
two underlying principles are—
(@) Preventing the existence of conflicting roles that
might bias a contractor’s judgment; and
(b) Preventing unfair competitive advantage. In addi-
tion to the other situations described in this subpart, an
unfair competitive advantage exists where a contractor
competing for award of any Federal contract possesses—
(1) Proprietary information that was obtained from a
Government official without proper authorization; or
(2) Source selection information (as defined in
3.104-3) that is relevant to the contract but is not available
to al competitors, and such information would assist that
contractor in obtaining the contract.

9.505-1 Providing systems engineering and technical
direction.

(a) A contractor that provides systems engineering and
technical direction for a system but does not have overall
contractual responsibility for its development, its integra-
tion, assembly, and checkout, or its production shall not—

(1) Be awarded a contract to supply the system or any
of its major components; or

(2) Be a subcontractor or consultant to a supplier of
the system or any of its major components.

(b) Systems engineering includes a combination of sub-
stantially al of the following activities. determining
specifications, identifying and resolving interface problems,
developing test requirements, evaluating test data, and
supervising design. Technical direction includes a combina
tion of substantially al of the following activities:
developing work statements, determining parameters,
directing other contractors operations, and resolving tech-
nical controversies. In performing these activities, a
contractor occupies a highly influential and responsible
position in determining a system’s basic concepts and
supervising their execution by other contractors. Therefore
this contractor should not be in a position to make decisions
favoring its own products or capabilities.

9.505-2 Preparing specifications or work statements.
(a)(2) If a contractor prepares and furnishes complete
specifications covering nondevel opmental items, to be used
in a competitive acquisition, that contractor shall not be
allowed to furnish these items, either as a prime contractor
or as asubcontractor, for areasonable period of time includ-
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ing, at least, the duration of the initial production contract.
This rule shall not apply to—

(i) Contractors that furnish at Government regquest
specifications or data regarding a product they provide,
even though the specifications or data may have been paid
for separately or in the price of the product; or

(if) Situations in which contractors, acting as
industry representatives, help Government agencies pre-
pare, refine, or coordinate specifications, regardless of
source, provided this assistance is supervised and controlled
by Government representatives.

(2) If asingle contractor drafts complete specifications
for nondevel opmental equipment, it should be eliminated for
areasonable time from competition for production based on
the specifications. This should be done in order to avoid a sit-
uation in which the contractor could draft specifications
favoring its own products or capabilities. In this way the
Government can be assured of getting unbiased advice asto
the content of the specifications and can avoid allegations of
favoritism in the award of production contracts.

(3) In development work, it is normal to select firms
that have done the most advanced work in the field. These
firms can be expected to design and develop around their
own prior knowledge. Development contractors can fre-
quently start production earlier and more knowledgeably
than firms that did not participate in the development, and
this can affect the time and quality of production, both of
which are important to the Government. In many instances
the Government may have financed the development. Thus,
while the development contractor has a competitive advan-
tage, it is an unavoidable one that is not considered unfair;
hence no prohibition should be imposed.

(b)(1) If a contractor prepares, or assists in preparing, a
work statement to be used in competitively acquiring a sys-
tem or services—or provides material leading directly,
predictably, and without delay to such a work statement—
that contractor may not supply the system, major
components of the system, or the services unless—

(i) It isthe sole source;

(ii) It has participated in the development and
design work; or

(iii) More than one contractor has been involved in
preparing the work statement.

(2) Agencies should normally prepare their own work
statements. When contractor assistance is necessary, the
contractor might often bein aposition to favor its own prod-
ucts or capabilities. To overcome the possibility of bias,
contractors are prohibited from supplying a system or ser-
vices acquired on the basis of work statements growing out
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Subpart 9.6—Contractor Team Arrangements

9.601 Definition.
“Contractor team arrangement,” as used in this subpart,

means an arrangement in which—

(1) Two or more companies form a partnership or
joint venture to act as a potential prime contractor; or

(2) A potential prime contractor agrees with one or
more other companies to have them act asits subcontractors
under a specified Government contract or acquisition pro-
gram.

9.602 General.

(a) Contractor team arrangements may be desirable from
both a Government and industry standpoint in order to
enable the companies involved to—

(1) Complement each other’s unique capabilities; and

(2) Offer the Government the best combination of
performance, cost, and delivery for the system or product
being acquired.

(b) Contractor team arrangements may be particularly
appropriate in complex research and development acquisi-
tions, but may be used in other appropriate acquisitions,
including production.

(c) The companies involved normally form a contractor
team arrangement before submitting an offer. However,
they may enter into an arrangement later in the acquisition
process, including after contract award.

9.603 Palicy.

The Government will recognize the integrity and validity
of contractor team arrangements; provided, the arrange-
ments are identified and company relationships are fully
disclosed in an offer or, for arrangements entered into after
submission of an offer, before the arrangement becomes
effective. The Government will not normaly require or
encourage the dissolution of contractor team arrangements.

9.604 Limitations.

Nothing in this subpart authorizes contractor team
arrangements in violation of antitrust statutes or limits the
Government’ s rights to—

(a) Require consent to subcontracts (see Subpart 44.2);

(b) Determine, on the basis of the stated contractor team
arrangement, the responsibility of the prime contractor (see
Subpart 9.1);

(c) Provide to the prime contractor data rights owned or
controlled by the Government;

(d) Pursue its policies on competitive contracting, sub-
contracting, and component breakout after initial
production or at any other time; and

(e) Hold the prime contractor fully responsible for con-
tract performance, regardless of any team arrangement
between the prime contractor and its subcontractors.

Subpart 9.7—Defense Production Pools and
Resear ch and Development Pools

9.701 Definition.

“Pool,” as used in this subpart, means a group of con-
cerns (see 19.001) that have—

(1) Associated together in order to obtain and perform, |
jointly or in conjunction with each other, defense produc-
tion or research and development contracts;

(2) Entered into an agreement governing their organiza- |
tion, relationship, and procedures; and

(3) Obtained approval of the agreement by either—

(i) The Small Business Administration (SBA) under
section 9 or 11 of the Small Business Act (15 U.S.C. 638 or
640) (see 13 CFR 125); or

(if) A designated official under Part V of Executive
Order 10480, August 14, 1953 (18 FR 4939, August 20,
1953) and section 708 of the Defense Production Act of
1950 (50 U.S.C. App. 2158).

9.702 Contracting with pools.

(8) Except as specified in this subpart, a pool shall be
treated the same as any other prospective or actua
contractor.

(b) The contracting officer shall not award a contract to
a pool unless the offer leading to the contract is submitted
by the pool in its own name or by an individual pool mem-
ber expressly stating that the offer is on behalf of the pool.

(c) Upon receipt of an offer submitted by a group repre-
senting that it is a pool, the contracting officer shall verify
its approved status with the SBADistrict Office Director or
other approving agency and document the contract file that
the verification was made.

(d) Pools approved by the SBAunder the Small Business
Act are entitled to the preferences and privileges accorded
to small business concerns. Approva under the Defense
Production Act does not confer these preferences and privi-
leges.

(e) Before awarding a contract to an unincorporated
pool, the contracting officer shall require each pool member
participating in the contract to furnish a certified copy of a
power of attorney identifying the agent authorized to sign
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the offer or contract on that member’s behalf. The contract-
ing officer shall attach a copy of each power of attorney to
each signed copy of the contract retained by the
Government.

9.703 Contracting with individual pool members.

(@) Pool members may submit individual offers, inde-
pendent of the pool. However, the contracting officer shall
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not consider an independent offer by a pool member if that
pool member participates in a competing offer submitted by
the pool.

(b) If apool member submits an individual offer, inde-
pendent of the pool, the contracting officer shall consider
the pool agreement, along with other factors, in determin-
ing whether that pool member is a responsible prospective
contractor under Subpart 9.1.
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(b) Use the clause at 52.211-12, Liquidated Damages—
Construction, in solicitations and contracts for construction,
other than cost-plus-fixed-fee, when the contracting officer
determines that liquidated damages are appropriate (see
11.501(@)). If the contract specifies more than one comple-
tion date for separate parts or stages of the work, revise
paragraph (@) of the clause to state the amount of liquidated
damages for delay of each separate part or stage of the
work.

(c) Use the clause at 52.211-13, Time Extensions, in
solicitations and contracts for construction that use the
clause at 52.211-12, Liquidated Damages—Construction,
when that clause has been revised as provided in paragraph
(b) of this section.

Subpart 11.6—Prioritiesand Allocations

11.600 Scope of subpart.

This subpart implements the Defense Priorities and
Allocations System (DPAS), a Department of Commerce
(DOC) regulation in support of authorized national defense
programs (see 15 CFR 700).

11.601 Definitions.
| As used in this subpart—

“Authorized program” means a program approved by the
Federal Emergency Management Agency (FEMA) for pri-
orities and allocations support under the Defense
Production Act of 1950, as amended (50 U.S.C. app. 2061,
et seg.), to promote the national defense. Schedule | of the
DPAS lists currently authorized programs.

“Controlled materials’ means the various shapes and
forms of steel, copper, aluminum, and nickel alloys speci-
fied in Schedule Il, and defined in Schedule Il1, of the
DPAS.

“Delegate Agency” means an agency of the U.S.
Government authorized by delegation from DOC to place
priority ratings on contracts that support authorized pro-
grams. Schedule | of the DPAS lists the Delegate Agencies.

“Rated order” means a prime contract for any product,
service, or material (including controlled materials) placed
by a Delegate Agency under the provisions of the DPASin
support of an authorized program and which require prefer-
ential treatment, and includes subcontracts and purchase
orders resulting under such contracts.

11.602 General.

(a) Under Title | of the Defense Production Act of 1950,
as amended (50 U.S.C. app. 2061, et seq.), the President is
authorized—

(1) To require that contracts in support of the national
defense be accepted and performed on a preferentia or pri-
ority basis over al other contracts, and

(2) To allocate materials and facilities in such a man-
ner as to promote the national defense.

(b) The Office of Industrial Resource Administration
(OIRA), DOC, is responsible for administering and enforc-
ing a system of priorities and allocations to carry out Title |
of the Defense Production Act for industria items. The
DPAS has been established to promote the timely availabil -
ity of the necessary industrial resources to meet current
national defense requirements and to provide a framework
to facilitate rapid industrial mobilization in case of national
emergency.

(c) The Delegate Agencies (see Schedule | of the DPAS)
have been given authority by DOC to place rated orders in
support of authorized programs. Other government agen-
cies, Canada, and other friendly foreign nations may apply
for special rating authority in support of authorized pro-
grams (see 15 CFR 700.55).

(d) Rated orders shall be placed in accordance with the
procedures in the DPAS. Contracting officers responsible
for acquisitions in support of authorized programs shall be
familiar with the DPAS and should provide guidance on the
DPAS to contractors and suppliers receiving rated orders.
Agency heads shall ensure compliance with the DPAS by
contracting activities within their agencies.

(e) Under the Defense Production Act, any willful viola-
tion of the Act, the DPAS, or any officia action taken by
DOC under the DPAS, is a crime punishable by a maximum
fine of $10,000, one year in prison, or both (see 15 CFR
700.70 and 15 CFR 700.74).

11.603 Procedures.

(a) Therearetwo levelsof priority for rated orders estab-
lished by the DPAS, identified by the rating symbols “DO”
and “DX.” All DO rated orders have equa priority with
each other and take preference over unrated orders. All DX
rated orders have equal priority with each other and take
preference over DO rated and unrated orders. DX ratings
are used for special defense programs designated by the
President to be of the highest national priority.

(b) DOC may issue a Directive to compel a contractor or
supplier to accept a rated order, to rearrange production or
delivery schedules, or to improve shipments against partic-
ular rated orders. Directivesissued by DOC take precedence
over all rated and unrated orders as stated in the Directive.

(c) In addition to any other contractual requirements, a
valid rated order must contain (see 15 CFR 700.12) the fol-
lowing:

(2) A priority rating consisting of the appropriate DO
or DX rating symbol and a program or identification sym-
bol to indicate the authorized program (see Schedule | of the
DPAS).

(2) A required delivery date or delivery dates.
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(3) The signature of an individual authorized by the
agency to sign rated orders.

(d) The DPAS has the following three basic elements
which are essentia to the operation of the system:

(1) Mandatory acceptance of rated orders. A rated
order shall be accepted by a contractor or supplier unless
rejected for the reasons provided for mandatory rejection in
15 CFR 700.13(b), or for optional rejection in 15 CFR
700.13(c).

(2) Mandatory extension of priority ratings through-
out the acquisition chain. Contractors and suppliers
receiving rated orders shall extend priority ratings to sub-
contractors or vendors when acquiring items to fill the rated
orders (see 15 CFR 700.15).

(3) Priority scheduling of production and delivery.
Contractors and suppliers receiving rated orders shall give
the rated orders priority over other contracts as needed to
meet delivery requirements (see 15 CFR 700.14).

(e) Agencies shal provide contracting activities with
specific guidance on the issuance of rated orders in support
of agency programs.

(f) Contracting officers shall follow agency procedura
instructions concerning the use of rated orders in support of
agency programs.

(9) Contracting officers, contractors, or subcontractors at
any tier, that experience difficulty placing rated orders,
obtaining timely delivery under rated orders, locating a con-
tractor or supplier to fill a rated order, ensuring that rated
orders receive preferential treatment by contractors or sup-
pliers, or require rating authority for items not automatically
ratable under the DPAS, should promptly seek special pri-
orities assistance in accordance with agency procedures (see
15 CFR 700.50-55).

(h) Contracting officers shall report promptly any viola-
tions of the DPAS to DOC in accordance with agency
procedures.

11.604 Solicitation provision and contract clause.

(@) Contracting officers shall insert the provision at
52.211-14, Notice of Priority Rating for National Defense
Use, in solicitations when the contract to be awarded will be
arated order.

(b) Contracting officers shall insert the clause at 52.211-
15, Defense Priority and Allocation Requirements, in
contracts that are rated orders.

Subpart 11.7—Variation in Quantity

11.701 Supply contracts.

(& A fixed-price supply contract may authorize
Government acceptance of a variation in the quantity of
items called for if the variation is caused by conditions of
loading, shipping, or packing, or by allowances in manufac-
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turing processes. Any permissible variation shall be stated as
apercentage and it may be an increase, a decrease, or acom-
bination of both; however, contracts for subsistence items
may use other applicable terms of variation in quantity.

(b) There should be no standard or usua variation per-
centage. The overrun or underrun permitted in each contract
should be based upon the normal commercial practices of a
particular industry for a particular item, and the permitted
percentage should be no larger than is necessary to afford a
contractor reasonable protection. The permissible variation
shall not exceed plus or minus 10 percent unless a different
limitation is established in agency regulations.
Consideration shall be given to the quantity to which the
percentage variation applies. For example, when delivery
will be made to multiple destinations and it is desired that
the quantity variation apply to the item quantity for each
destination, this requirement must be stated in the contract.

(c) Contractors are responsible for delivery of the speci-
fied quantity of items in a fixed-price contract, within
allowable variations, if any. If a contractor delivers a quan-
tity of itemsin excess of the contract requirements plus any
alowable variation in quantity, particularly small dollar
value overshipments, it results in unnecessary administra-
tive costs to the Government in determining disposition of
the excess quantity. Accordingly, the contract may include
the clause at 52.211-17, Delivery of Excess Quantities, to
provide that—

(1) Excess quantities of items totaling up to $250 in
value may be retained without compensating the contractor;
and

(2) Excess quantities of items totaling over $250 in
value may, at the Government’ s option, be either returned at
the contractor’s expense or retained and paid for at the con-
tract unit price.

11.702 Construction contracts.

Construction contracts may authorize a variation in esti-
mated quantities of unit-priced items. When the variation
between the estimated quantity and the actual quantity of a
unit-priced item is more than plus or minus 15 percent, an
equitable adjustment in the contract price shall be made
upon the demand of either the Government or the contrac-
tor. The contractor may request an extension of time if the
guantity variation is such asto cause an increase in thetime
necessary for completion. The contracting officer must
receive the request in writing within 10 days from the begin-
ning of the period of delay. However, the contracting officer
may extend thistime limit before the date of final settlement
of the contract. The contracting officer shall ascertain the
facts and make any adjustment for extending the completion
date that the findings justify.
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13.000 Scope of part.

13.001 Definitions.

13.002 Purpose.

13.003 Policy.

13.004 Legal effect of quotations.

13.005 Federal Acquisition Streamlining Act of 1994 list of
inapplicable laws.

13.006 Inapplicable provisions and clauses.

Subpart 13.1—Procedures

13.101 Generd.
13.102 Source ligt.
13.103 Use of standing price quotations.
13.104 Promoting competition.
13.105 Synopsis and posting requirements.
13.106 Soliciting competition, evauation of quotations or

offers, award and documentation.
13.106-1  Soliciting competition.
13.106-2 Evauation of quotations or offers.
13.106-3 Award and documentation.

Subpart 13.2—Actions At or Below the Micro-Pur chase
Threshold
13.201 Generdl.
13.202 Purchase guidelines.

Subpart 13.3—Simplified Acquisition Methods
13.301 Governmentwide commercial purchase card.
13.302 Purchase orders.
13.302-1 Generd.
13.302-2  Unpriced purchase orders.
13.302-3  Obtaining contractor acceptance and modifying
purchase orders.
13.302-4 Termination or cancellation of purchase orders.
13.302-5 Clauses.
13.303 Blanket purchase agreements (BPAS).
13.303-1 General.
13.303-2  Establishment of BPASs.
13.303-3  Preparation of BPAs.
13.303-4 Clauses.
13.303-5 Purchases under BPAS.
13.303-6  Review procedures.
13.303-7 Completion of BPAs.
13.303-8 Optiond clause.
13.304 [Reserved]
13.305 Imprest funds and third party drafts.
133051 Generd.
13.305-2 Agency responsihilities.
13.305-3  Conditionsfor use.
13.305-4  Procedures.
13.306 SF 44, Purchase Order—Invoice—Voucher.
13.307 Forms.

Subpart 13.4—Fast Payment Procedure
13.401 Generd.
13.402 Conditions for use.
13.403 Preparation and execution of orders.
13.404 Contract clause.

Subpart 13.5—Test Program for Certain Commercial Items
13.500 General.
13.501 Specia documentation requirements.

13.000 Scopeof part.

This part prescribes policies and procedures for the acqui-
sition of supplies and services, including construction,
research and development, and commercial items, the aggre-
gate amount of which does not exceed the simplified
acquisition threshold (see 2.101). Subpart 13.5 provides spe-
cial authority for acquisitions of commercial items exceeding
the simplified acquisition threshold but not exceeding
$5,000,000, including options. See Part 12 for policies applic-
able to the acquisition of commercial items exceeding the
micro-purchase threshold. See 36.602-5 for simplified proce-
dures to be used when acquiring architect-engineer services.

13.001 Definitions.

Asused in this part—

“Authorized individual” means a person who has been
granted authority, in accordance with agency procedures, to
acquire supplies and services in accordance with this part.

“Governmentwide commercial purchase card” means a
purchase card, similar in nature to acommercial credit card,
issued to authorized agency personnel to useto acquire and to
pay for supplies and services.

“Imprest fund” means a cash fund of afixed amount estab-
lished by an advance of funds, without charge to an
appropriation, from an agency finance or disbursing officer to
aduly appointed cashier, for disbursement as needed from
time to time in making payment in cash for relatively small
amounts. I

“Third party draft” means an agency bank draft, similar to
acheck, that is used to acquire and to pay for supplies and ser-
vices. (See Treasury Financial Management Manual, Section
3040.70.)

13.002 Purpose

The purpose of this part isto prescribe simplified acquisi-
tion proceduresin order to—

(8) Reduce administrative costs;

(b) Improve opportunities for small, small disadvan-
taged, and women-owned small business concernsto obtain
afair proportion of Government contracts,

(c) Promote efficiency and economy in contracting; and
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(d) Avoid unnecessary burdens for agencies and con-
tractors.

13.003 Padlicy.

(a) Agenciesshall use simplified acquisition procedures
to the maximum extent practicable for al purchases of sup-
plies or services not exceeding the simplified acquisition
threshold (including purchases at or below the micro-pur-
chase threshold). This policy does not apply if an agency
can meet its requirement using—

(1) Required sources of supply under Part 8 (e.g.,
Federal Prison Industries, Committee for Purchase from
People Who are Blind or Severely Disabled, and Federa
Supply Schedule contracts);

(2) Existing indefinite delivery/indefinite quantity
contracts; or

(3) Other established contracts.

(b)(1) Each acquisition of supplies or services that has
an anticipated dollar value exceeding $2,500 and not
exceeding $100,000 is reserved exclusively for small busi-
ness concerns and shall be set aside (see 19.000 and Subpart
19.5). See 19.502-2 for exceptions.

(2) The contracting officer may set aside for
HUBZone small business concerns (see 19.1305) an acqui-
sition of supplies or services that has an anticipated dollar
value exceeding $2,500 and not exceeding the simplified
acquisition threshold. The contracting officer’s decision not
to set aside an acquisition for HUBZone participation below
the simplified acquisition threshold is not subject to review
under Subpart 19.4.

(3) Each written solicitation under a set-aside shall
contain the appropriate provisions prescribed by Part 19. If
the solicitation is oral, however, information substantially
identical to that in the provision shall be given to potential
quoters.

(c) The contracting officer shall not use simplified acquisi-
tion procedures to acquire supplies and services if the
anticipated award will exceed the simplified acquisition
threshold (or $5,000,000, including options, for acquisitions
of commercid itemsusing Subpart 13.5). Do not break down
requirements aggregating more than the simplified acquisition
threshold (or for commercia items, the threshold in Subpart
13.5) or the micro-purchase threshold into several purchases
that are less than the applicable threshold merely to—

(1) Permit use of smplified acquisition procedures; or

(2) Avoid any requirement that applies to purchases
exceeding the micro-purchase threshold.

(d) An agency that has specific statutory authority to
acquire persona services (see 37.104) may use simplified
acquisition procedures to acquire those services.
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(e) Agenciesshall use the Governmentwide commercial
purchase card and electronic purchasing techniques to the
maximum extent practicable in conducting simplified
acquisitions.

(f) Agencies shall maximize the use of electronic com-
merce when practicable and cost-effective (see Subpart 4.5).
Drawings and lengthy specifications can be provided off-
line in hard copy or through other appropriate means.

(g) Authorized individuals shall make purchases in the
simplified manner that is most suitable, efficient, and eco-
nomical based on the circumstances of each acquisition. For
acquisitions not expected to exceed—

(1) The simplified acquisition threshold for other
than commercial items, use any appropriate combination of
the procedures in Parts 13, 14, 15, 35, or 36, including the
use of Standard Form 1442, Solicitation, Offer, and Award
(Construction, Alteration, or Repair), for construction con-
tracts (see 36.701(b)); or

(2) $5 million for commercia items, use any appro-
priate combination of the proceduresin Parts 12, 13, 14, and
15 (see paragraph (d) of this section).

(h) In addition to other considerations, contracting offi-
cersshall—

(1) Promote competition to the maximum extent
practicable (see 13.104);

(2) Establish deadlines for the submission of
responses to solicitations that afford suppliers a reasonable
opportunity to respond (see 5.203);

(3) Consider all quotations or offers that are timely
received. For evaluation of quotations or offers received
electronically, see 13.106-2(b)(3); and

(4) Use innovative approaches, to the maximum
extent practicable, in awarding contracts using simplified
acquisition procedures.

13.004 Legal effect of quotations.

(8 A quotationisnot an offer and, consequently, cannot
be accepted by the Government to form a binding contract.
Therefore, issuance by the Government of an order in
response to a supplier's quotation does not establish a con-
tract. The order is an offer by the Government to the
supplier to buy certain supplies or services upon specified
terms and conditions. A contract is established when the
supplier accepts the offer.

(b) When appropriate, the contracting officer may ask
the supplier to indicate acceptance of an order by notifica-
tion to the Government, preferably in writing, as defined at
2.101. In other circumstances, the supplier may indicate
acceptance by furnishing the supplies or services ordered or
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(@) A requirement that the supplies be shipped trans-
portation or postage prepaid.

(b) A requirement that invoices be submitted directly to
the finance or other office designated in the order, or in the
case of unpriced purchase orders, to the contracting officer
(see 13.302-2(c)).

(c) The following statement on the consignee's copy:

Consignee's Notification to Purchasing Activity of
Nonreceipt, Damage, or Nonconformance

The consignee shall notify the purchasing office promptly
after the specified date of delivery of supplies not received,
damaged in transit, or not conforming to specifications of
the purchase order. Unless extenuating circumstances exist,
the natification should be made not later than 60 days after
the specified date of delivery.

13.404 Contract clause.

The contracting officer shall insert the clause at 52.213-1,
Fast Payment Procedure, in solicitations and contracts when
the conditionsin 13.402 are applicable and it isintended that
the fast payment procedure be used in the contract (in the case
of BPAS, the contracting officer may elect to insert the clause
either inthe BPAor in orders under the BPA).

Subpart 13.5—Test Program for Certain
Commercial Items

13.500 General.

(8 This subpart authorizes, as a test program, use of
simplified procedures for the acquisition of supplies and
services in amounts greater than the simplified acquisition
threshold but not exceeding $5,000,000, including options,
if the contracting officer reasonably expects, based on the
nature of the supplies or services sought, and on market
research, that offers will include only commercial items.
Under this test program, contracting officers may use any
simplified acquisition procedure in this part, subject to any
specific dollar limitation applicable to the particular proce-
dure. The purpose of thistest program isto vest contracting
officerswith additional procedural discretion and flexibility,
so that commercial item acquisitions in this dollar range
may be solicited, offered, evaluated, and awarded in a sim-
plified manner that maximizes efficiency and economy and
minimizes burden and administrative costs for both the
Government and industry (10 U.S.C. 2304(g) and 2305 and
41 U.S.C. 253(g) and 253a and 253b).

(b) For the period of thistest, contracting activities must
employ the simplified procedures authorized by the test to
the maximum extent practicable.

(c) When acquiring commercial items using the proce-
duresin this part, the requirements of Part 12 apply subject
to the order of precedence provided at 12.102(c). This
includes use of the provisions and clauses in Subpart 12.3.

(d) Theauthority to issue solicitations under this subpart
expireson January 1, 2002. Contracting officers may award
contracts after the expiration of this authority for solicita-
tions issued before the expiration of the authority.

13.501 Special documentation requirements.

(8) Sole source acquisitions. (1) Acquisitions con-
ducted under simplified acquisition procedures are exempt
from the requirementsin Part 6. However, contracting offi-
cers must—

(i) Conduct sole source acquisitions, as defined in
2.101, under this subpart only if the need to do so is justi-
fied in writing and approved at the levels specified in
paragraphs (a)(2)(i) and (a)(2)(ii) of this section; and

(ii) Prepare sole source justifications using the
format at 6.303-2, modified to reflect an acquisition under
the authority of the test program for commercial items (sec-
tion 4202 of the Clinger-Cohen Act of 1996).

(2) Justifications and approvals are required under
this subpart only for sole source acquisitions.

(i) For a proposed contract exceeding $100,000,
but not exceeding $500,000, the contracting officer's certifi-
cation that the justification is accurate and complete to the
best of the contracting officer's knowledge and belief will
serve as approval, unless a higher approval level is estab-
lished in accordance with agency procedures.

(il) For a proposed contract exceeding $500,000,
the competition advocate for the procuring activity, desig-
nated pursuant to 6.501; or an official described in
6.304(a)(3) or (a)(4) must approve the justification and
approval. Thisauthority is not delegable.

(b) Contract file documentation. The contract file must
include—

(1) A brief written description of the procedures used
in awarding the contract, including the fact that the test pro-
ceduresin FAR Subpart 13.5 were used;

(2) The number of offers received;

(3) Anexplanation, tailored to the size and complex-
ity of the acquisition, of the basis for the contract award
decision; and

(4) Any justification approved under paragraph (a) of
this section.

* * *
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14.203-2 Dissemination of information concerning
invitationsfor bids.

(@) Procedures concerning display of invitations for
bidsin a public place, information releases to newspapers
and trade journals, paid advertisements, and synopsizing
in the Commerce Business Daily are set forth in 5.101 and
5.2

(b) For procedures that apply to publishing noticesin the
Commerce Business Daily to determine whether commer-
cial sources are available, as prescribed by OMB Circular
A-76, see 5.205(d) and 7.303(b).

14.203-3 Master solicitation.

The master solicitation is provided to potential sources
who are requested to retain it for continued and repetitive
use. Individual solicitations must reference the date of the
current master solicitation and identify any changes. The
contracting officer must—

(a) Make available copies of the master solicitation on
request; and

(b) Provide the cognizant contract administration activity
acurrent copy of the master solicitation.

14.204 Records of invitations for bids and records of
bids.

(a) Each contracting office shall retain a record of each
invitation that it issues and each abstract or record of bids.
Contracting officers shall review and utilize the information
available in connection with subsequent acquisitions of the
same or similar items.

(b) Thefilefor each invitation shall show the distribution
that was made and the date the invitation was issued. The
names and addresses of prospective bidders who requested
the invitation and were not included on the original solicita
tion list shall be added to the list and made a part of the
record.

14.205 Solicitation mailing lists.

14.205-1 Establishment of lists.

(a) Solicitation mailing lists shall be established by con-
tracting activities to assure access to adeguate sources of
supplies and services. Thisrule need not be followed; how-
ever, when (1) the requirements of the contracting office can
be obtained through use of simplified acquisition proce-
dures (see Part 13); (2) the requirements are nonrecurring;
or (3) electronic commerce methods are used that transmit
solicitations or notices of procurement opportunities auto-
matically to al interested sources. Lists may be established
as a central list for use by all contracting offices within the
contracting activity, or aslocal lists maintained by each con-
tracting office.

(b) All eligible and qualified concerns that have submit-
ted solicitation mailing list applications, or that the
contracting office considers capable of filling the require-
ments of a particular acquisition, shall be placed on the
appropriate solicitation mailing list. (See aso 5.403(b).)
Planned producers under the Industrial Preparedness
Planning Program shall be included on lists for their
planned items. Prospective bidders shall be notified that
they have been added to solicitation mailing lists in accor-
dance with agency procedures. The issuance of a
solicitation within a reasonable time may be considered
appropriate notification. Applicants shall be notified if they
do not meet the criteria for placement on the list.

(c) The names of prospective bidders who are furnished
invitations in response to their requests shall be added to the
list of those initially mailed copies of a particular solicita
tion, so that they will be furnished copies of any solicitation
amendments, etc. However, when it is known that the
request was made by a person or an organization that is
known not to be a prospective bidder, no entry shall be
made on the list.

(d)(1) Standard Form 129, Solicitation Mailing List
Application, shall be used for obtaining information needed
to establish and maintain lists. Supplemental information,
where required, may be obtained as specified in agency
implementing regulations.

(2) The application shall be submitted and signed by
the supplier, as distinguished from an agent of the sup-
plier. However, suppliers are not precluded from
designating, in the Standard Form 129, their agentsto
receive solicitations.

(3) In order to enable suppliers to indicate readily the
items on which they will generally desire to submit bids,
there shall be attached to Standard Form 129 forwarded to
suppliers for completion, a list of items, or item groups, or
an index to such listing of the items, acquired by the con-
tracting activity maintaining the list, which are considered
applicable to the supplier’s type of business.

(e) Business concerns listed on solicitation mailing lists
shall be identified by size in accordance with 19.102. Size
status should be established before listing a business con-
cern on a list. Disadvantaged and women-owned business
concern designations shall be shown on the list whenever
noted on the Standard Form 129 submitted by a particular
concern.

14.205-2 Removal of names from solicitation mailing
lists.
(a) The name of each concern failing to either (1) submit
a bid, (2) respond to a presolicitation notice (see 14.205-
4(c)), or (3) otherwise respond to an invitation for bids may
be removed from the solicitation mailing list without notice
to the concern. However, the removal shall be limited to the
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items involved in the invitation or notice. When a concern
fails to respond to two consecutive invitations or presolici-
tation notices, its name shall be removed from the list to the
extent indicated in this paragraph. However, in individual
cases, concerns failing to respond may be retained on alist
if retention is in the best interest of the Government. Both
actual bids and written requests for retention on the lists
shall be deemed to be “responses’ to invitations for bids or
presolicitation notices. If this procedure results in limited
solicitation mailing lists, the contracting officer should
request an explanation from the concerns that did not
respond.

(b) Concerns that have been debarred from Government
contracts or otherwise determined to be ineligible to receive
an award shall be removed from solicitation mailing lists to
the extent required by the debarment, suspension, or other
determination of ineligibility.

14.205-3 Reinstatement on solicitation mailing lists.

Concerns that have been removed from solicitation mail-
ing lists may be reinstated (a) upon written request, (b) by
filing a new application on Standard Form 129, or (c) by the
submission of a bid. Debarred or suspended firms shall not
be reinstated during the period of a debarment or suspen-
sion.

14.205-4 Excessively long solicitation mailing lists.

(a) General. Solicitation mailing lists should be used to
promote competition commensurate with the dollar value of
the proposed contract. As much of the solicitation mailing
list shall be used as is compatible with efficiency and econ-
omy in securing competition. Where the number of bidders
on amailing list is excessive in relation to a specific acqui-
sition, the list may be reduced consistent with this paragraph
and paragraphs (b) and (c) of this subsection. Nonetheless,
solicitations should be furnished to others upon reguest, in
accordance with 5.102. Also, bids shall not be disregarded
merely because the bidder was not formally invited to bid.

(b) Rotation of lists. By using different portions of alist
for separate acquisitions, solicitation mailing lists may be
rotated. However, considerable judgment must be exercised
in determining whether the size of the acquisition justifies
the rotation. The use of a presolicitation notice (see para-
graph (c) of this subsection), time permitting, also should be
considered. In rotating a list, the interests of small, small
disadvantaged, and women-owned small businesses (see
19.202-4) shall be considered. Whenever a list is rotated,
bids shall be solicited from (1) the previously successful
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bidder, (2) prospective suppliers who have been added to
the solicitation mailing list since the last solicitation, and (3)
concerns on the segment of the list selected for usein a par-
ticular acquisition. However, the rule does not apply when
such action would be precluded by use of atotal set-aside
(see Part 19).

(c) Presolicitation notices Inlieu of initialy forwarding
complete bid sets, the contracting officer may send preso-
licitation notices to concerns on the solicitation mailing list.
The notice shall (1) specify the final date for receipt of
requests for a complete bid set, (2) briefly describe the
requirement and furnish other essential information to
enable concerns to determine whether they have an interest
in the invitation, and (3) notify concerns that, if no bid isto
be submitted, they should advise the issuing office in writ-
ing if future invitations are desired for the type of supplies
or services involved. Drawings, plans, and specifications
normally will not be furnished with the presolicitation
notice. The return date of the notice must be sufficiently in
advance of the mailing date of the invitation for bids to per-
mit an accurate estimate of the number of bid sets required.
Bid sets shall be sent to concerns that request them in
response to the notice. This procedure is particularly suit-
able when invitations for bids and solicitation mailing lists
are lengthy.

14.205-5 Release of solicitation mailing lists.

(a) Contracting activities shall make the central and local
solicitation mailing lists established under this part available
to the public in response to written requests made in accor-
dance with agency regulations implementing Subpart 24.2.

(b) When invitations for bids for construction contracts
have been issued, trade journals, prospective subcontrac-
tors, material suppliers, bidders, and others having a bona
fide interest will be supplied upon request with alist of all
prospective bidders furnished copies of the plans and spec-
ifications. Contracting offices may require written requests
and establish appropriate procedures.

14.206 [Reserved]
14.207 Pre-bid conference.

A pre-hid conference may be used, generaly in a com-
plex acquisition, as a means of briefing prospective bidders
and explaining complicated specifications and requirements
to them as early as possible after the invitation has been
issued and before the bids are opened. It shall never be used
as a substitute for amending a defective or ambiguous invi-
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15.000

15.606-2 Evaluation.

15.607 Criteriafor acceptance and negotiation of an
unsolicited proposal.

15.608 Prohibitions.

15.609 Limited use of data.

15.000 Scopeof part.

This part prescribes policies and procedures governing
competitive and noncompetitive negotiated acquisitions. A
contract awarded using other than sealed bidding procedures
isanegotiated contract (see 14.101).

15.001 Definitions.

Asused in this part—

“Deficiency” isamaterial failure of aproposal to meet a
Government requirement or a combination of significant
weaknessesin a proposal that increases the risk of unsuccess-
ful contract performance to an unacceptable level.

“Proposal modification” is a change made to a proposal
before the solicitation closing date and time, or made in
response to an amendment, or made to correct amistake at any
time before award.

“Proposal revision” isachange to a proposal made after the
solicitation closing date, at the request of or as alowed by a
contracting officer, as the result of negotiations.

“Weakness' means aflaw in the proposal that increasesthe
risk of unsuccessful contract performance. A “significant
weakness' in the proposal isaflaw that appreciably increases
the risk of unsuccessful contract performance.

15.002 Typesof negotiated acquisition.

(& Solesourceacquisitions. When contracting in asole
source environment, the request for proposals (RFP) should be
tailored to remove unnecessary information and requirements;
e.g., evaluation criteria and voluminous proposal preparation
ingtructions.

(b) Competitive acquisitions. When contracting in a com-
petitive environment, the procedures of this part are intended
to minimize the complexity of the solicitation, the evaluation,
and the source selection decision, while maintaining a process
designed to foster an impartial and comprehensive evaluation
of offerors proposals, leading to selection of the proposal rep-
resenting the best value to the Government (see 2.101).

Subpart 15.1—Sour ce Selection Processes and
Techniques

15.100 Scope of subpart.

This subpart describes some of the acquisition processes
and techniques that may be used to design competitive acqui-
sition strategies suitable for the specific circumstances of the
acquisition.

15-2

15.101 Best value continuum.

An agency can obtain best value in negotiated acquisitions
by using any one or a combination of source selection
approaches. In different types of acquisitions, the relative
importance of cost or price may vary. For example, in acqui-
sitions where the requirement is clearly definable and the risk
of unsuccessful contract performanceis minimal, cost or price
may play adominant rolein source selection. Theless defin-
itive the requirement, the more devel opment work required, or
the greater the performance risk, the more technical or past
performance considerations may play a dominant role in
source selection.

15.101-1 Tradeoff process.

(8) A tradeoff processis appropriate when it may bein the
best interest of the Government to consider award to other
than the lowest priced offeror or other than the highest techni-
caly rated offeror.

(b) When using atradeoff process, the following apply:

(2) All evaluation factors and significant subfactors that
will affect contract award and their relative importance shall
be clearly stated in the solicitation; and

(2) The solicitation shall state whether all evaluation
factors other than cost or price, when combined, are signifi-
cantly more important than, approximately equa to, or
significantly lessimportant than cost or price.

(c) This process permits tradeoffs among cost or price and
non-cost factors and allows the Government to accept other
than the lowest priced proposal. The perceived benefits of the
higher priced proposal shall merit the additional cost, and the
rationale for tradeoffs must be documented in thefile in accor-
dance with 15.406.

15.101-2 Lowest pricetechnically acceptable source
selection process.

(8) Thelowest price technically acceptable source selec-
tion process is appropriate when best value is expected to
result from selection of the technically acceptable proposal
with the lowest evaluated price.

(b) When using the lowest price technically acceptable
process, the following apply:

(1) The evaluation factors and significant subfactors
that establish the requirements of acceptability shall be set
forth in the solicitation. Solicitations shall specify that award
will be made on the basis of the lowest evaluated price of pro-
posals meeting or exceeding the acceptability standards for
non-cost factors. If the contracting officer documentsthefile
pursuant to 15.304(c)(3)(iv), past performance need not be an
evauation factor in lowest price technicaly acceptable source
selections. If the contracting officer elects to consider past
performance as an evaluation factor, it shall be evaluated in
accordance with 15.305. However, the comparative assess-
ment in 15.305(a)(2)(i) does not apply. If the contracting
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officer determinesthat asmall business' past performanceis
not acceptable, the matter shall be referred to the Small
Business Administration for a Certificate of Competency
determination, in accordance with the procedures contained in
Subpart 19.6 and 15 U.S.C. 637(b)(7)).

(2) Tradeoffsare not permitted.

(3) Proposals are evaluated for acceptability but not
ranked using the non-cost/price factors.

(4) Exchanges may occur (see 15.306).

15.102 Oral presentations.

(8) Ora presentations by offerors as requested by the
Government may subgtitute for, or augment, written informa:
tion. Use of oral presentations as a substitute for portions of a
proposal can be effectivein streamlining the source selection
process. Oral presentations may occur at any timein the
acquisition process, and are subject to the same restrictions as
written information, regarding timing (see 15.208) and content
(see 15.306). Oral presentations provide an opportunity for
dialogue among the parties. Pre-recorded videotaped presen-
tations that lack real-time interactive dialogue are not
considered oral presentations for the purposes of this section,
although they may beincluded in offeror submissions, when
appropriate.

(b) The solicitation may require each offeror to submit part
of its proposal through oral presentations. However, certifica-
tions, representations, and a signed offer sheet (including any
exceptions to the Government’ s terms and conditions) shall be
submitted in writing.

(c) Information pertaining to areas such as an offeror’s
capability, past performance, work plans or approaches,
staffing resources, transition plans, or sample tasks (or other
types of tests) may be suitable for oral presentations. In decid-
ing what information to obtain through an oral presentation,
consider the following:

(1) The Government’s ability to adequately evaluate the
information;

(2) The need to incorporate any information into the
resultant contract;

(3) Theimpact on the efficiency of the acquisition; and

(4) Theimpact (including cost) on small businesses. In
considering the costs of oral presentations, contracting officers
should also consider alternativesto on-site oral presentations
(e.g., teleconferencing, video teleconferencing).

(d) When oral presentations are required, the solicitation
shall provide offerors with sufficient information to prepare
them. Accordingly, the solicitation may describe—

(1) Thetypesof information to be presented orally and
the associated eval uation factors that will be used;

(2) The qudifications for personnel that will be
required to provide the oral presentation(s);

(3) Therequirements for, and any limitations and/or
prohibitions on, the use of written materia or other mediato
supplement the oral presentations;

(4) Thelocation, date, and time for the oral presenta-
tions,

(5) The restrictions governing the time permitted for
each ora presentation; and

(6) The scope and content of exchanges that may occur
between the Government’ s participants and the offeror’ s rep-
resentatives as part of the ora presentations, including
whether or not discussions (see 15.306(d)) will be permitted
during ora presentations.

(e) The contracting officer shall maintain arecord of ora
presentations to document what the Government relied upon
in making the source selection decision. The method and level
of detail of the record (e.g., videotaping, audio tape recording,
written record, Government notes, copies of offeror briefing
dlides or presentation notes) shall be at the discretion of the
source selection authority. Acopy of the record placed in the
file may be provided to the offeror.

(f) When an oral presentation includesinformation that the
parties intend to include in the contract as material terms or
conditions, the information shall be put in writing.
Incorporation by reference of ora statementsis not permitted.

(g) If, during an oral presentation, the Government con-
ducts discussions (see 15.306(d)), the Government must
comply with 15.306 and 15.307.

Subpart 15.2—Solicitation and Receipt of
Proposals and I nfor mation

15.200 Scope of subpart.

This subpart prescribes policies and procedures for—

(8) Exchanging information with industry prior to receipt
of proposals;

(b) Preparing and issuing requests for proposals (RFPS)
and requests for information (RFIs); and

(c) Receiving proposals and information.

15.201 Exchangeswith industry beforereceipt of
proposals.

(8) Exchanges of information among all interested parties,
from the earliest identification of a requirement through
receipt of proposals, are encouraged. Any exchange of infor-
mation must be consistent with procurement integrity
requirements (see 3.104). Interested partiesinclude potential
offerors, end users, Government acquisition and supporting
personnel, and othersinvolved in the conduct or outcome of
the acquisition.

(b) The purpose of exchanging information isto improve
the understanding of Government requirements and industry
capabilities, thereby dlowing potential offerors to judge
whether or how they can satisfy the Government’ s require-
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ments, and enhancing the Government's ability to obtain qual-
ity supplies and services, including construction, at reasonable
prices, and increase efficiency in proposal preparation, pro-
posal evaluation, negotiation, and contract award.

(c) Agenciesare encouraged to promote early exchanges
of information about future acquisitions. An early exchange
of information among industry and the program manager, con-
tracting officer, and other participants in the acquisition
process can identify and resolve concerns regarding the acqui-
sition strategy, including proposed contract type, terms and
conditions, and acquisition planning schedules; the feasibility
of the requirement, including performance requirements,
statements of work, and data requirements; the suitability of
the proposal ingtructions and evaluation criteria, including the
approach for assessing past performance information; the
availability of reference documents; and any other industry
concerns or questions. Some techniques to promote early
exchanges of information are—

(1) Industry or small business conferences,

(2) Public hearings;

(3) Market research, as described in Part 10;

(4) One-on-one meetings with potential offerors (any
that are substantially involved with potential contract terms
and conditions should include the contracting officer; also see
paragraph (f) of this section regarding restrictions on disclo-
sure of information);

(5) Presolicitation notices;

(6) Draft RFPs;

(7) RFls;

(8) Presolicitation or preproposal conferences; and

(9) Sitevisits.

(d) The special notices of procurement matters at 5.205(c),
or electronic notices, may be used to publicize the
Government’s requirement or solicit information from indus-
try.

(e) RFIsmay be used when the Government does not
presently intend to award a contract, but wantsto obtain price,
ddivery, other market information, or capabilities for planning
purposes. Responses to these notices are not offers and can-
not be accepted by the Government to form abinding contract.
Thereisno required format for RFIs.

(f) General information about agency mission needs and
future requirements may be disclosed at any time. After
release of the solicitation, the contracting officer shall be the
focal point of any exchange with potential offerors. When
specific information about a proposed acquisition that would
be necessary for the preparation of proposalsis disclosed to
one or more potential offerors, that information shall be made
available to the public as soon as practicable, but no later than
the next general release of information, in order to avoid cre-
ating an unfair competitive advantage. Information provided
to aparticular offeror in response to that offeror’ s request shall
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not be disclosed if doing so would reveal the potentia
offeror’s confidential business strategy, and would be pro-
tected under 3.104 or Subpart 24.2. When a presolicitation or
preproposal conference is conducted, materials distributed at
the conference should be made available to al potentia offer-
ors, upon request.

15.202 Advisory multi-step process.

(a8) The agency may publish a presolicitation notice (see
5.204) that provides ageneral description of the scope or pur-
pose of the acquisition and invites potential offerorsto submit
information that allows the Government to advise the offerors
about their potential to be viable competitors. The presolici-
tation notice should identify the information that must be
submitted and the criteriathat will be used in making theini-
tia evauation. Information sought may be limited to a
statement of qualifications and other appropriate information
(e.g., proposed technical concept, past performance, and lim-
ited pricing information). At a minimum, the notice shall
contain sufficient information to permit a potential offeror to
make an informed decision about whether to participatein the
acquisition. This process should not be used for multi-step
acquisitions where it would result in offerors being required to
submit identical information in response to the notice and in
response to theinitial step of the acquisition.

(b) The agency shall evauate all responses in accordance
with the criteria stated in the notice, and shall advise each
respondent in writing either that it will be invited to participate
in the resultant acquisition or, based on the information sub-
mitted, that it is unlikely to be a viable competitor. The agency
shall advise respondents considered not to be viable competi-
tors of the general basis for that opinion. The agency shall
inform al respondents that, notwithstanding the advice pro-
vided by the Government in response to their submissions,
they may participate in the resultant acquisition.

15.203 Requestsfor proposals.

(@) Requestsfor proposals (RFPs) are used in negotiated
acquisitions to communicate Government requirements to
prospective contractors and to solicit proposals. RFPs for
competitive acquisitions shall, at aminimum, describe the—

(1) Government’srequirement;
(2) Anticipated terms and conditions that will apply to
the contract:

(i) The solicitation may authorize offerors to pro-
pose alternative terms and conditions, including the contract
line item number (CLIN) structure; and

(il) When aternative CLIN structures are permitted,
the evaluation approach should consider the potential impact
on other terms and conditions or the requirement (e.g., place
of performance or payment and funding requirements)(see
15.206);
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15.210 Forms.

Prescribed forms are not required to prepare solicitations
described in this part. The following forms may be used at
the discretion of the contracting officer:

(@) Standard Form 33, Solicitation, Offer and Award,
and Optiona Form 308, Solicitation and Offer—Negotiated
Acquisition, may be used to issue RFPs and RFIs.

(b) Standard Form 30, Amendment of Solicitation/
Modification of Contract, and Optional Form 309,
Amendment of Solicitation, may be used to amend solicita-
tions of negotiated contracts.

(c) Optional Form 17, Offer Label, may be furnished
with each request for proposal.

Subpart 15.3—Sour ce Selection

15.300 Scope of subpart.

This subpart prescribes policies and proceduresfor selec-
tion of a source or sources in competitive negotiated
acquisitions.

| 15.301 [Reserved]

15.302 Sour ce selection objective.
The objective of source selection isto select the proposal
that represents the best value.

15.303 Responsibilities.

(8 Agency heads are responsible for source selection.
The contracting officer is designated as the source selection
authority, unless the agency head appoints another individ-
ual for a particular acquisition or group of acquisitions.

(b) The source selection authority shall—

(1) Establish an evaluation team, tailored for the par-
ticular acquisition, that includes appropriate contracting,
legal, logistics, technical, and other expertise to ensure a
comprehensive evaluation of offers;

(2) Approve the source selection strategy or acquisi-
tion plan, if applicable, before solicitation release;

(3) Ensure consistency among the solicitation
requirements, notices to offerors, proposal preparation
instructions, evaluation factors and subfactors, solicitation
provisions or contract clauses, and data requirements,

(4) Ensure that proposals are evaluated based solely
on the factors and subfactors contained in the solicitation
(10 U.S.C. 2305(b)(1) and 41 U.S.C. 253b(d)(3));

(5) Consider the recommendations of advisory
boards or panels (if any); and

(6) Select the source or sources whose proposal isthe
best value to the Government (10 U.S.C. 2305(b)(4)(B) and
41 U.S.C. 253b(d)(3)).

(c) The contracting officer shall—

(1) After release of a solicitation, serve as the focal
point for inquiries from actual or prospective offerors;

(2) After receipt of proposals, control exchangeswith
offerors in accordance with 15.306; and

(3) Award the contract(s).

15.304 Evaluation factorsand significant subfactors.

(@) The award decision is based on evauation factors
and significant subfactorsthat are tailored to the acquisition.

(b) Evaluation factors and significant subfactors must—

(1) Represent the key areas of importance and
emphasis to be considered in the source selection decision;
and

(2) Support meaningful comparison and discrimina-
tion between and among competing proposals.

(c) Theevaluation factors and significant subfactors that
apply to an acquisition and their relative importance, are
within the broad discretion of agency acquisition officials,
subject to the following requirements:

(1) Priceor cost to the Government shall be evaluated
in every source selection (10 U.S.C. 2305(a)(3)(A)(ii) and
41 U.S.C. 253a(c)(1)(B)) (also see Part 36 for architect-
engineer contracts);

(2) The quality of the product or service shall be
addressed in every source selection through consideration
of one or more non-cost evaluation factors such as past per-
formance, compliance with solicitation requirements,
technical excellence, management capability, personnel
gualifications, and prior experience (10 U.SC.
2305(a)(3)(A)(i) and 41 U.S.C. 253a(c)(1)(A)); and

(3)(i) Except as set forth in paragraph (c)(3)(iv) of
this section, past performance shall be evaluated in all
source selections for negotiated competitive acquisitions
expected to exceed $1,000,000.

(ii) Except as set forth in paragraph (c)(3)(iv) of
this section, past performance shall be evaluated in all
source selections for negotiated competitive acquisitions
issued on or after January 1, 1999, for acquisitions expected
to exceed $100,000. Agencies should develop phase-in
schedules that meet or exceed this schedule.

(iii) For solicitationsinvolving bundling that offer
asignificant opportunity for subcontracting, the contracting
officer must include a factor to evaluate past performance
indicating the extent to which the offeror attained applicable
goals for small business participation under contracts that
required subcontracting plans (15 U.S.C. 637(d)(4)(G)(ii)).

(iv) Past performance need not be evaluated if the
contracting officer documents the reason past performance
is not an appropriate evaluation factor for the acquisition.

(4) The extent of participation of small disadvantaged
business concerns in performance of the contract shall be
evauated in unrestricted acquisitions expected to exceed
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$500,000 ($1,000,000 for construction) subject to certain
limitations (see 19.201 and 19.1202).

(5) For solicitations involving bundling that offer a
significant opportunity for subcontracting, the contracting
officer must include proposed small business subcontract-
ing participation in the subcontracting plan as an evaluation
factor (15 U.S.C. 637(d)(4)(G)(i)).

(d) All factors and significant subfactors that will affect
contract award and their relative importance shall be stated
clearly in the solicitation (10 U.S.C. 2305(a)(2)(A)(i) and
41 U.S.C. 253a(b)(1)(A)) (see 15.204-5(c)). The rating
method need not be disclosed in the solicitation. The gen-
eral approach for evaluating past performance information
shall be described.

(e) The solicitation shall also state, at a minimum,
whether all evaluation factors other than cost or price, when
combined, are—

(1) Significantly more important than cost or price;

(2) Approximately equal to cost or price; or

(3) Significantly lessimportant than cost or price (10
U.S.C. 2305(a)(3)(A)(iii) and 41 U.S.C. 253a(c)(1)(C)).

15.305 Proposal evaluation.

(8) Proposal evaluation is an assessment of the proposal
and the offeror’s ability to perform the prospective contract
successfully. An agency shall evaluate competitive propos-
als and then assess their relative qualities solely on the
factors and subfactors specified in the solicitation.
Evaluations may be conducted using any rating method or
combination of methods, including color or adjectival rat-
ings, numerical weights, and ordinal rankings. Therelative
strengths, deficiencies, significant weaknesses, and risks
supporting proposal evaluation shall be documented in the
contract file.

(1) Cost or price evaluation. Normally, competition
establishes price reasonableness. Therefore, when contract
ing on afirm-fixed-price or fixed-price with economic price
adjustment basis, comparison of the proposed prices will
usually satisfy the requirement to perform a price analysis,
and a cost analysis need not be performed. In limited situ-
ations, a cost analysis (see 15.403-1(c)(1)(i)(B)) may be
appropriate to establish reasonableness of the otherwise
successful offeror’s price.  When contracting on a cost-
reimbursement basis, evauations shall include a cost
realism analysis to determine what the Government should
redistically expect to pay for the proposed effort, the
offeror’s understanding of the work, and the offeror’s abil -
ity to perform the contract. (See 37.115 for uncompensated
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overtime evaluation.) The contracting officer shall docu-
ment the cost or price evaluation.

(2) Past performance evaluation. (i) Past perfor-
mance information is one indicator of an offeror's ability to
perform the contract successfully. The currency and rele-
vance of the information, source of the information, context
of the data, and genera trends in contractor’s performance
shall be considered. This comparative assessment of past
performance information is separate from the responsibility
determination required under Subpart 9.1.

(ii) Thesolicitation shall describe the approach for
evauating past performance, including evaluating offerors
with no relevant performance history, and shall provide
offerors an opportunity to identify past or current contracts
(including Federal, State, and local government and private)
for efforts similar to the Government requirement. The
solicitation shall also authorize offerors to provide informa
tion on problems encountered on the identified contracts
and the offeror’s corrective actions. The Government shall
consider this information, as well as information obtained
from any other sources, when evaluating the offeror’s past
performance. The source selection authority shall deter-
mine the relevance of similar past performance information.

(iif) The evaluation should take into account past
performance information regarding predecessor companies,
key personnel who have relevant experience, or subcontrac-
tors that will perform major or critical aspects of the
reguirement when such information is relevant to the instant
acquisition.

(iv) In the case of an offeror without a record of
relevant past performance or for whom information on past
performance is not available, the offeror may not be evalu-
ated favorably or unfavorably on past performance.

(v) The evaluation should include the past perfor-
mance of offerors in complying with subcontracting plan
goalsfor small disadvantaged business (SDB) concerns (see
Subpart 19.7), monetary targets for SDB participation (see
19.1202), and notifications submitted under 19.1202-4(b).

(3) Technical evaluation. When tradeoffs are per-
formed (see 15.101-1), the source selection records shall
include—

(i) An assessment of each offeror's ability to
accomplish the technical requirements; and

(if) A summary, matrix, or quantitative ranking,
along with appropriate supporting narrative, of each techni-
cal proposal using the evaluation factors.

(4) Costinformation Cost information may be pro-
vided to members of the technical evaluation team in
accordance with agency procedures.
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information to which the offeror has not previously had an
opportunity to respond) or to resolve minor or clerical errors.

(3) Award may be made without discussions if the
solicitation states that the Government intends to evaluate
proposals and make award without discussions. If the solic-
itation contains such a notice and the Government
determines it is necessary to conduct discussions, the ratio-
nale for doing so shall be documented in the contract file
(seethe provision at 52.215-1) (10 U.S.C. 2305(b)(4)(A)(ii)
and 41 U.S.C. 253b(d)(1)(B)).

(b) Communications with offerors before establishment
of the competitive range. Communications are exchanges,
between the Government and offerors, after receipt of pro-
posals, leading to establishment of the competitiverange. If
a competitive range is to be established, these communica-
tions—

(1) Shall belimited to the offerors described in para-
graphs (b)(2)(i) and (b)(2)(ii) of this section and—

(i) Shall be held with offerors whose past perfor-
mance information is the determining factor preventing
them from being placed within the competitive range. Such
communications shall address adverse past performance
information to which an offeror has not had a prior oppor-
tunity to respond; and

(i) May only be held with those offerors (other
than offerors under paragraph (b)(1)(i) of this section)
whose exclusion from, or inclusion in, the competitive
range is uncertain;

(2) May be conducted to enhance Government under-
standing of proposals; alow reasonable interpretation of the
proposal; or facilitate the Government’ s eval uation process.
Such communications shall not be used to cure proposa
deficiencies or material omissions, materially alter the tech-
nical or cost elements of the proposal, and/or otherwise
revise the proposal. Such communications may be consid-
ered in rating proposals for the purpose of establishing the
competitive range;

(3) Arefor the purpose of addressing issues that must
be explored to determine whether a proposal should be
placed in the competitive range. Such communications
shall not provide an opportunity for the offeror to revise its
proposal, but may address—

(i) Ambiguities in the proposal or other concerns
(e.q., perceived deficiencies, weaknesses, errors, omissions,
or mistakes (see 14.407)); and

(ii) Information relating to relevant past perfor-
mance; and

(4) Shall address adverse past performance informa-
tion to which the offeror has not previously had an
opportunity to comment.

(c) Competitiverange. (1) Agencies shall evaluate all
proposals in accordance with 15.305(a), and, if discussions
are to be conducted, establish the competitive range. Based

on the ratings of each proposal against all evaluation crite-
ria, the contracting officer shall establish a competitive
range comprised of al of the most highly rated proposals,
unless the range is further reduced for purposes of effi-
ciency pursuant to paragraph (c)(2) of this section.

(2) After evaluating al proposals in accordance with
15.305(a) and paragraph (c)(1) of this section, the contract-
ing officer may determine that the number of most highly
rated proposals that might otherwise be included in the
competitive range exceeds the number at which an efficient
competition can be conducted. Provided the solicitation
notifies offerors that the competitive range can be limited
for purposes of efficiency (see 52.215-1(f)(4)), the contract-
ing officer may limit the number of proposals in the
competitive range to the greatest number that will permit an
efficient competition among the most highly rated proposals
(10 U.S.C. 2305(b)(4) and 41 U.S.C. 253b(d)).

(3) If the contracting officer, after complying with
paragraph (d)(3) of this section, decides that an offeror’s
proposal should no longer be included in the competitive
range, the proposal shall be eliminated from consideration
for award. Written notice of this decision shall be provided
to unsuccessful offerors in accordance with 15.503.

(4) Offerors excluded or otherwise eliminated from
the competitive range may request a debriefing (see 15.505
and 15.506).

(d) Exchanges with offerors after establishment of the
competitive range. Negotiations are exchanges, in either a
competitive or sole source environment, between the
Government and offerors, that are undertaken with the
intent of allowing the offeror to revise its proposal. These
negotiations may include bargaining. Bargaining includes
persuasion, alteration of assumptions and positions, give-
and-take, and may apply to price, schedule, technical
requirements, type of contract, or other terms of a proposed
contract. When negotiations are conducted in acompetitive
acquisition, they take place after establishment of the com-
petitive range and are called discussions.

(1) Discussions are tailored to each offeror’s pro-
posal, and shall be conducted by the contracting officer with
each offeror within the competitive range.

(2) The primary objective of discussions is to maxi-
mize the Government’ s ability to obtain best value, based on
the requirement and the evaluation factors set forth in the
solicitation.

(3) The contracting officer shall, subject to para-
graphs (d)(4) and (e) of this section and 15.307(a), indicate
to, or discuss with, each offeror still being considered for
award, significant weaknesses, deficiencies, and other
aspects of its proposa (such as cost, price, technical
approach, past performance, and terms and conditions) that
could, in the opinion of the contracting officer, be altered or
explained to enhance materially the proposal’ s potential for
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award. The scope and extent of discussions are a matter of
contracting officer judgment. In discussing other aspects of
the proposal, the Government may, in situations where the
solicitation stated that evaluation credit would be given for
technical solutions exceeding any mandatory minimums,
negotiate with offerors for increased performance beyond
any mandatory minimums, and the Government may sug-
gest to offerors that have exceeded any mandatory
minimums (in ways that are not integral to the design), that
their proposals would be more competitive if the excesses
were removed and the offered price decreased.

(4) If, after discussions have begun, an offeror origi-
nally in the competitive range is no longer considered to be
among the most highly rated offerors being considered for
award, that offeror may be eliminated from the competitive
range whether or not al material aspects of the proposal
have been discussed, or whether or not the offeror has been
afforded an opportunity to submit a proposal revision (see
15.307(a) and 15.503(a)(1)).

(e) Limitson exchanges. Government personnel involved
in the acquisition shall not engage in conduct that—

(1) Favorsone offeror over another;

(2) Revedsan offeror’stechnical solution, including
unique technology, innovative and unique uses of commer-
cial items, or any information that would compromise an
offeror’'s intellectua property to another offeror;

(3) Revedls an offeror’s price without that offeror’s
permission. However, the contracting officer may inform
an offeror that its price is considered by the Government to
be too high, or too low, and reveal the results of the analy-
sis supporting that conclusion. It isalso permissible, at the
Government’s discretion, to indicate to al offerors the cost
or price that the Government's price analysis, market
research, and other reviews have identified as reasonable
(41 U.S.C. 423(h)(2)(2));

(4) Reveadsthe names of individuals providing refer-
ence information about an offeror’s past performance; or

(5) Knowingly furnishes source selection information
in violation of 3.104 and 41 U.S.C. 423(h)(1)(2).

15.307 Proposal revisions.

(8) If an offeror’s proposal is eliminated or otherwise
removed from the competitive range, no further revisionsto
that offeror’s proposal shall be accepted or considered.

(b) The contracting officer may request or alow proposa
revisions to clarify and document understandings reached
during negotiations. At the conclusion of discussions, each
offeror till in the competitive range shall be given an oppor-
tunity to submit afinal proposal revision. The contracting
officer is required to establish a common cut-off date only
for receipt of final proposal revisions. Requests for final
proposal revisions shall advise offerors that the final pro-
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posal revisions shall be in writing and that the Government
intends to make award without obtaining further revisions.

15.308 Sour ce selection decision.

The source selection authority’s (SSA) decision shall be
based on a comparative assessment of proposals against all
source selection criteriain the solicitation. While the SSA
may use reports and analyses prepared by others, the source
selection decision shall represent the SSA's independent
judgment. The source selection decision shall be docu-
mented, and the documentation shall include the rationale
for any business judgments and tradeoffs made or relied on
by the SSA, including benefits associated with additional
costs. Although therationale for the selection decision must
be documented, that documentation need not quantify the
tradeoffs that led to the decision.

Subpart 15.4—Contract Pricing

15.400 Scope of subpart.

This subpart prescribes the cost and price negotiation poli-
cies and procedures for pricing negotiated prime contracts
(including subcontracts) and contract modifications, includ-
ing modifications to contracts awarded by sealed bidding.

15.401 Definitions.

As used in this subpart— |

“Price” means cost plus any fee or profit applicable to
the contract type.

“Subcontract” also includes a transfer of commercial I
items between divisions, subsidiaries, or affiliates of a con-
tractor or a subcontractor (10 U.S.C. 2306a(h)(2) and 41
U.S.C. 254b(h)(2)).

15.402 Pricing policy.

Contracting officers must—

(8 Purchase supplies and services from responsible
sources at fair and reasonable prices. In establishing the
reasonableness of the offered prices, the contracting officer
must not obtain more information than is necessary. To the
extent that cost or pricing data are not required by 15.403-
4, the contracting officer must generally use the following I
order of preference in determining the type of information
required:

(1) No additional information from the offeror, if the
priceis based on adequate price competition, except as pro-
vided by 15.403-3(b).

(2) Information other than cost or pricing data:

(i) Information related to prices (e.g., established
catalog or market prices or previous contract prices), rely-
ing first on information available within the Government;
second, on information obtained from sources other than the
offeror; and, if necessary, on information obtained from the
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offeror. When obtaining information from the offeror is
necessary, unless an exception under 15.403-1(b)(1) or (2)
applies, such information submitted by the offeror shall
include, at a minimum, appropriate information on the
prices at which the same or similar items have been sold
previously, adequate for evaluating the reasonableness of
the price.

(if) Cost information, that does not meet the defi-
nition of cost or pricing data at 2.101.

(3) Cost or pricing data. The contracting officer
should use every means available to ascertain whether afair
and reasonable price can be determined before requesting
cost or pricing data. Contracting officers must not require
unnecessarily the submission of cost or pricing data,
because it leads to increased proposal preparation costs,
generally extends acquisition lead time, and consumes addi-
tional contractor and Government resources.

(b) Price each contract separately and independently and
not—

(1) Use proposed price reductions under other con-
tracts as an evaluation factor; or

(2) Consider losses or profits realized or anticipated
under other contracts.

() Not include in a contract price any amount for a
specified contingency to the extent that the contract pro-
vides for a price adjustment based upon the occurrence of
that contingency.

15.403 Obtaining cost or pricing data.

15.403-1 Prohibition on obtaining cost or pricing data

(10 U.S.C. 2306a and 41 U.S.C. 254b).

(@) Cost or pricing data shall not be obtained for acqui-
sitions at or below the simplified acquisition threshold.

(b) Exceptionsto cost or pricing data requirements. The
contracting officer shall not require submission of cost or
pricing data to support any action (contracts, subcontracts,
or modifications) (but may require information other than
cost or pricing data to support a determination of price rea-
sonableness or cost realism)—

(1) When the contracting officer determines that
prices agreed upon are based on adeguate price competition
(see standards in paragraph (c)(1) of this subsection);

(2) When the contracting officer determines that
prices agreed upon are based on prices set by law or regula-
tion (see standards in paragraph (c)(2) of this subsection);

(3) When a commercial item is being acquired (see
standards in paragraph (c)(3) of this subsection);

(4) When awaiver has been granted (see standardsin
paragraph (c)(4) of this subsection); or

(5) When modifying a contract or subcontract for
commercial items (see standards in paragraph (c)(3) of this
subsection).

(c) Sandards for exceptions from cost or pricing data
requirements—(1) Adequate price competition. A priceis
based on adequate price competition if—

(i) Two or more responsible offerors, competing
independently, submit priced offers that satisfy the
Government's expressed requirement and if—

(A) Award will be made to the offeror whose
proposal represents the best value (see 2.101) where priceis
a substantial factor in source selection; and

(B) Thereisno finding that the price of the oth-
erwise successful offeror is unreasonable. Any finding that
the price is unreasonable must be supported by a statement of
the facts and approved at alevel above the contracting officer;

(if) There was a reasonable expectation, based on
market research or other assessment, that two or more
responsible offerors, competing independently, would sub-
mit priced offers in response to the solicitation's expressed
requirement, even though only one offer is received from a
responsible offeror and if—

(A) Based onthe offer received, the contracting
officer can reasonably conclude that the offer was submitted
with the expectation of competition, e.g., circumstances
indicate that—

(1) The offeror believed that at least one other
offeror was capable of submitting ameaningful offer; and

(2) The offeror had no reason to believe that
other potential offerors did not intend to submit an offer; and

(B) The determination that the proposed price
is based on adequate price competition, isreasonable, and is
approved at alevel above the contracting officer; or

(iii) Price analysis clearly demonstrates that the
proposed price is reasonable in comparison with current or
recent prices for the same or similar items, adjusted to
reflect changes in market conditions, economic conditions,
quantities, or terms and conditions under contracts that
resulted from adequate price competition.

(2) Pricesset by law or regulation. Pronouncements
intheform of periodic rulings, reviews, or similar actions of
agovernmental body, or embodied in the laws, are sufficient
to set aprice.

(3) Commercial items. Any acquisition for an item
that meets the commercial item definition in 2.101, or any
modification, as defined in paragraph (3)(i) or (ii) of that I
definition, that does not change the item from a commercial
item to a noncommercia item, is exempt from the require-
ment for cost or pricing data. If the contracting officer
determines that an item claimed to be commercial is, in fact,
not commercial and that no other exception or waiver
applies, the contracting officer must require submission of
cost or pricing data.

(4) Waivers. The head of the contracting activity
(HCA) may, without power of delegation, waive the
requirement for submission of cost or pricing datain excep-
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tional cases. The authorization for the waiver and the sup-
porting rationale shall be in writing. The HCA may
consider waiving the requirement if the price can be deter-
mined to be fair and reasonable without submission of cost
or pricing data. For example, if cost or pricing data were
furnished on previous production buys and the contracting
officer determines such data are sufficient, when combined
with updated information, a waiver may be granted. If the
HCA has waived the requirement for submission of cost or
pricing data, the contractor or higher-tier subcontractor to
whom the waiver relates shall be considered as having been
required to provide cost or pricing data. Consequently,
award of any lower-tier subcontract expected to exceed the
cost or pricing data threshold requires the submission of
cost or pricing data unless—

(i) An exception otherwise applies to the subcon-
tract; or

(if) The waiver specifically includes the subcon-
tract and the rationale supporting the waiver for that
subcontract.

15.403-2 Other circumstances where cost or pricing
data are not required.

(@) The exercise of an option at the price established at
contract award or initial negotiation does not require sub-
mission of cost or pricing data.

(b) Cost or pricing data are not required for proposals
used solely for overrun funding or interim billing price
adjustments.

15.403-3 Requiring information other than cost or
pricing data.

(@) General. (1) The contracting officer is responsible
for obtaining information that is adequate for evaluating the
reasonableness of the price or determining cost realism, but
the contracting officer should not obtain more information
than is necessary (see 15.402(a)). If the contracting officer
cannot obtain adequate information from sources other than
the offeror, the contracting officer must require submission
of information other than cost or pricing data from the
offeror that is adequate to determine a fair and reasonable
price (10 U.S.C. 2306a(d)(1) and 41 U.S.C. 254b(d)(1)).
Unless an exception under 15.403-1(b)(1) or (2) applies, the
contracting officer must require that the information sub-
mitted by the offeror include, at a minimum, appropriate
information on the prices at which the same item or similar
items have previously been sold, adequate for determining
the reasonableness of the price. To determine the informa-
tion an offeror should be required to submit, the contracting
officer should consider the guidance in Section 3.3, Chapter
3, Volume |, of the Contract Pricing Reference Guide cited
at 15.404-1(a)(7).
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(2) The contractor’s format for submitting the infor-
mation should be used (see 15.403-5(b)(2)).

(3) The contracting officer must ensure that informa-
tion used to support price negotiationsis sufficiently current
to permit negotiation of a fair and reasonable price.
Requests for updated offeror information should be limited
to information that affects the adegquacy of the proposal for
negotiations, such as changesin price lists.

(4) As specified in Section 808 of Public Law 105-
261, an offeror who does not comply with a requirement to
submit information for a contract or subcontract in accor-
dance with paragraph (8)(1) of this subsection is ineligible
for award unless the HCA determines that it is in the best
interest of the Government to make the award to that
offeror, based on consideration of the following:

(i) The effort made to obtain the data.

(i) The need for the item or service.

(iif) Increased cost or significant harm to the
Government if award is not made.

(b) Adequate price competition. When adequate price
competition exists (see 15.403-1(c)(1)), generally no addi-
tional information is necessary to determine the
reasonableness of price. However, if there are unusual cir-
cumstances where it is concluded that additional
information is necessary to determine the reasonableness of
price, the contracting officer shall, to the maximum extent
practicable, obtain the additional information from sources
other than the offeror. In addition, the contracting officer
may request information to determine the cost realism of
competing offers or to evaluate competing approaches.

(c) Commercial items. (1) At a minimum, the contract-
ing officer must use price analysis to determine whether the
priceisfair and reasonable whenever the contracting officer
acquires acommercial item (see 15.404-1(b)). Thefact that
a price is included in a catalog does nat, in and of itself,
make it fair and reasonable. If the contracting officer can-
not determine whether an offered price is fair and
reasonable, even after obtaining additional information
from sources other than the offeror, then the contracting
officer must require the offeror to submit information other
than cost or pricing data to support further analysis (see
15.404-1).

(2) Limitations relating to commercial items (10
U.SC. 2306a(d)(2) and 41 U.SC. 254b(d)). (i) The con-
tracting officer must limit requests for sales data relating to
commercia items to data for the same or similar items dur-
ing arelevant time period.

(i) The contracting officer must, to the maximum
extent practicable, limit the scope of the request for infor-
mation relating to commercia items to include only
information that is in the form regularly maintained by the
offeror as part of its commercia operations.
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(iii) The Government must not disclose outside the
Government information obtained relating to commercial
items that is exempt from disclosure under 24.202(a) or the
Freedom of Information Act (5 U.S.C. 552(b)).

15.403-4 Requiring cost or pricing data (10 U.S.C.
2306a and 41 U.S.C. 254b).

(&(1) The contracting officer must obtain cost or pricing
dataonly if the contracting officer concludes that none of the
exceptionsin 15.403-1(b) applies. However, if the contract-
ing officer has sufficient information available to determine
price reasonableness, then the contracting officer should
consider requesting awaiver under the exception at 15.403-
1(b)(4). The threshold for obtaining cost or pricing datais
$550,000. Unless an exception applies, cost or pricing data
are required before accomplishing any of the following
actions expected to exceed the current threshold or, for exist-
ing contracts, the threshold specified in the contract:

(i) The award of any negotiated contract (except
for undefinitized actions such as letter contracts).

(ii) The award of asubcontract at any tier, if the con-
tractor and each higher-tier subcontractor were required to
submit cost or pricing data (but see waivers at 15.403-1(c)(4)).

(iii) The modification of any sealed bid or negoti-
ated contract (whether or not cost or pricing data were
initially required) or any subcontract covered by paragraph
(a)(2)(ii) of this subsection. Price adjustment amounts must
consider both increases and decreases (e.g., a $200,000
modification resulting from a reduction of $400,000 and an
increase of $200,000 is a pricing adjustment exceeding
$550,000). Thisrequirement does not apply when unrelated
and separately priced changes for which cost or pricing data
would not otherwise be required are included for adminis-
trative convenience in the same modification. Negotiated
final pricing actions (such as termination settlements and
total final price agreements for fixed-price incentive and
redeterminable contracts) are contract modifications requir-
ing cost or pricing data if—

(A) Thetotal final price agreement for such set-
tlements or agreements exceeds the pertinent threshold set
forth at paragraph (a)(1) of this subsection; or

(B) The partial termination settlement plus the
estimate to complete the continued portion of the contract
exceeds the pertinent threshold set forth at paragraph (a)(1)
of this subsection (see 49.105(c)(15)).

(2) Unless prohibited because an exception at 15.403-
1(b) applies, the head of the contracting activity, without
power of delegation, may authorize the contracting officer
to obtain cost or pricing data for pricing actions below the
pertinent threshold in paragraph (a)(1) of this subsection,
provided the action exceeds the simplified acquisition
threshold. The head of the contracting activity shall justify
the requirement for cost or pricing data. The documentation

shall include a written finding that cost or pricing data are
necessary to determine whether the priceisfair and reason-
able and the facts supporting that finding.

(b) When cost or pricing data are required, the con-
tracting officer shall reguire the contractor or prospective
contractor to submit to the contracting officer (and to have
any subcontractor or prospective subcontractor submit to
the prime contractor or appropriate subcontractor tier) the
following in support of any proposal:

(1) The cost or pricing data.

(2) A certificate of current cost or pricing data, in the
format specified in 15.406-2, certifying that to the best of its
knowledge and belief, the cost or pricing data were accu-
rate, complete, and current as of the date of agreement on
price or, if applicable, an earlier date agreed upon between
the partiesthat is as close as practicable to the date of agree-
ment on price.

(c) If cost or pricing data are requested and submitted
by an of feror, but an exception is later found to apply, the
data must not be considered cost or pricing data as
defined in 2.101 and must not be certified in accordance
with 15.406-2.

(d) The requirements of this subsection also apply to
contracts entered into by an agency on behalf of a foreign
government.

15.403-5 Instructionsfor submission of cost or pricing
data or information other than cost or pricing data.
(8 Taking into consideration the policy at 15.402, the

contracting officer shall specify in the solicitation (see

15.408(1) and (m))—

(1) Whether cost or pricing data are required;

(2) That, inlieu of submitting cost or pricing data, the
offeror may submit aregquest for exception from the require-
ment to submit cost or pricing data;

(3) Any information other than cost or pricing data
that is required; and

(4) Necessary preaward or postaward access to
offeror's records.

(b)(1) Unlessrequired to be submitted on one of the ter-
mination forms specified in Subpart 49.6, the contracting
officer may require submission of cost or pricing datain the
format indicated in Table 15-2 of 15.408, specify an alter-
native format, or permit submission in the contractor’s
format.

(2) Information other than cost or pricing datamay be
submitted in the offeror's own format unless the contracting
officer decides that use of a specific format is essential and
the format has been described in the solicitation.

(3) Data supporting forward pricing rate agreements
or final indirect cost proposals shall be submitted in aform
acceptable to the contracting officer.
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15.404 Proposal analysis.

15.404-1 Proposal analysistechniques.
(@) General. The objective of proposa analysis is to
ensure that the final agreed-to price is fair and reasonable.

(1) The contracting officer is responsible for evaluat-
ing the reasonableness of the offered prices. The analytical
techniques and procedures described in this subsection may
be used, singly or in combination with others, to ensure that
the final price is fair and reasonable. The complexity and
circumstances of each acquisition should determine the
level of detail of the analysis required.

(2) Price analysis shall be used when cost or pricing
data are not required (see paragraph (b) of this subsection
and 15.404-3).

(3) Cost analysis shall be used to evaluate the rea
sonableness of individual cost elements when cost or
pricing data are required. Price analysis should be used to
verify that the overall price offered is fair and reasonable.

(4) Cost analysis may also be used to evaluate infor-
mation other than cost or pricing data to determine cost
reasonableness or cost realism.

(5) The contracting officer may request the advice
and assistance of other expertsto ensure that an appropriate
analysisis performed.

(6) Recommendations or conclusions regarding the
Government’ s review or analysis of an offeror’s or contrac-
tor's proposal shall not be disclosed to the offeror or
contractor without the concurrence of the contracting offi-
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cer. Any discrepancy or mistake of fact (such as duplica-
tions, omissions, and errors in computation) contained in
the cost or pricing data or information other than cost or
pricing data submitted in support of a proposa shall be
brought to the contracting officer's attention for appropriate
action.

(7) TheAir ForceInstitute of Technology (AFIT) and
the Federal Acquisition Institute (FAI) jointly prepared a
five-volume set of Contract Pricing Reference Guides to
guide pricing and negotiation personnel. The five guides
are: | Price Analysis, Il Quantitative Techniques for
Contract Pricing, 111 Cost Analysis, IV Advanced Issues in
Contract Pricing, and V Federal Contract Negotiation
Techniques. These references provide detailed discussion
and examples applying pricing policies to pricing problems.
They are to be used for instruction and professional guid-
ance. However, they are not directive and should be
considered informational only. They are available via the
internet at http://www.acq.osd.mil/dp/cpf.

(b) Priceanalysis. (1) Price analysis is the process of
examining and evaluating a proposed price without eval uat-
ing its separate cost elements and proposed profit.

(2) The Government may use various price anaysis
techniques and procedures to ensure a fair and reasonable
price. Examples of such techniquesinclude, but are not lim-
ited to, the following:

(i) Comparison of proposed prices received in
response to the solicitation. Normally, adequate price com-
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the required purchased parts and material, subcontracted
items, and specia tooling. Considerations include the com-
plexity of the items required, the number of purchase orders
and subcontracts to be awarded and administered, whether
established sources are available or new or second sources
must be developed, and whether material will be obtained
through routine purchase orders or through complex sub-
contracts requiring detailed specifications. Profit
consideration should correspond to the managerial and tech-
nical effort involved.

(B) Conversion direct labor. This subfactor
measures the contribution of direct engineering, manufac-
turing, and other labor to converting the raw materials, data,
and subcontracted items into the contract items.
Considerations include the diversity of engineering, scien-
tific, and manufacturing labor skills required and the
amount and quality of supervision and coordination needed
to perform the contract task.

(C) Conversion-related indirect costs. This
subfactor measures how much the indirect costs contribute
to contract performance. The labor elements in the aloca-
ble indirect costs should be given the profit consideration
they would receive if treated as direct labor. The other ele-
ments of indirect costs should be evaluated to determine
whether they merit only limited profit consideration
because of their routine nature, or are elements that con-
tribute significantly to the proposed contract.

(D) General management. This subfactor mea
sures the prospective contractor's other indirect costs and
genera and administrative (G&A) expense, their composi-
tion, and how much they contribute to contract
performance. Considerationsinclude how labor in the over-
head pools would be treated if it were direct labor, whether
elements within the pools are routine expenses or instead
are elements that contribute significantly to the proposed
contract, and whether the elements require routine as
opposed to unusual managerial effort and attention.

(ii) Contract cost risk. (A) This factor measures
the degree of cost responsibility and associated risk that the
prospective contractor will assume asaresult of the contract
type contemplated and considering the reliability of the cost
estimate in relation to the complexity and duration of the
contract task. Determination of contract type should be
closely related to therisksinvolved in timely, cost-effective,
and efficient performance. This factor should compensate
contractors proportionately for assuming greater cost risks.

(B) The contractor assumes the greatest cost
risk in a closely priced firm-fixed-price contract under
which it agrees to perform a complex undertaking on time
and at a predetermined price. Some firm-fixed-price con-
tracts may entail substantially less cost risk than others
because, for example, the contract task is less complex or
many of the contractor's costs are known at the time of price

agreement, in which case the risk factor should be reduced
accordingly. The contractor assumes the least cost risk in a
cost-plus-fixed-fee level-of-effort contract, under whichitis
reimbursed those costs determined to be allocable and
alowable, plus the fixed fee.

(C) Inevaluating assumption of cost risk, con-
tracting officers shall, except in unusual circumstances,
treat time-and-materials, labor-hour, and firm-fixed-price,
level-of-effort term contracts as cost-plus-fixed-fee con-
tracts.

(iii) Federal socioeconomic programs. Thisfac-
tor measures the degree of support given by the prospective
contractor to Federal socioeconomic programs, such as
those involving small business concerns, small business
concerns owned and controlled by socially and economi-
caly disadvantaged individuals, women-owned small
business concerns, handicapped sheltered workshops, and
energy conservation. Greater profit opportunity should be
provided contractors that have displayed unusual initiative
in these programs.

(iv) Capital investments. This factor takes into
account the contribution of contractor investments to effi-
cient and economical contract performance.

(v) Cost-control and other past accomplishments.
This factor alows additional profit opportunities to a
prospective contractor that has previously demonstrated its
ability to perform similar tasks effectively and economi-
caly. In addition, consideration should be given to
measures taken by the prospective contractor that result in
productivity improvements, and other cost-reduction
accomplishments that will benefit the Government in fol-
low-on contracts.

(vi) Independent development. Under this factor,
the contractor may be provided additional profit opportuni-
ties in recognition of independent development efforts
relevant to the contract end item without Government assis-
tance. The contracting officer should consider whether the
development cost was recovered directly or indirectly from
Government sources.

(2) Additional factors. In order to foster achievement
of program objectives, each agency may include additional
factorsin its structured approach or take them into account
in the profit analysis of individual contract actions.

15.405 Pricenegotiation.

(8 The purpose of performing cost or price analysisis
to develop a negotiation position that permits the contract-
ing officer and the offeror an opportunity to reach
agreement on a fair and reasonable price. A fair and rea-
sonable price does not require that agreement be reached on
every element of cost, nor is it mandatory that the agreed
price be within the contracting officer’s initial negotiation
position. Taking into consideration the advisory recom-
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mendations, reports of contributing specialists, and the
current status of the contractor's purchasing system, the
contracting officer is responsible for exercising the requi-
site judgment needed to reach a negotiated settlement
with the offeror and is solely responsible for the final
price agreement. However, when significant audit or
other specialist recommendations are not adopted, the
contracting officer should provide rationale that supports
the negotiation result in the price negotiation documenta-
tion.

(b) The contracting officer's primary concernisthe over-
all price the Government will actually pay. The contracting
officer's objective is to negotiate a contract of a type and
with a price providing the contractor the greatest incentive
for efficient and economical performance. The negotiation
of acontract type and a price are related and should be con-
sidered together with the issues of risk and uncertainty to
the contractor and the Government. Therefore, the con-
tracting officer should not become preoccupied with any
single element and should balance the contract type, cost,
and profit or fee negotiated to achieve atotal result—a price
that is fair and reasonable to both the Government and the
contractor.

(c) The Government's cost objective and proposed pric-
ing arrangement directly affect the profit or fee objective.
Because profit or fee is only one of several interrelated
variables, the contracting officer shall not agree on profit or
fee without concurrent agreement on cost and type of con-
tract.

(d) If, however, the contractor insists on a price or
demands a profit or fee that the contracting officer consid-
ers unreasonable, and the contracting officer has taken all
authorized actions (including determining the feasibility of
developing an aternative source) without success, the con-
tracting officer shall refer the contract action to a level
above the contracting officer. Disposition of the action
should be documented.

15.406 Documentation.

15.406-1 Prenegotiation objectives.

(8 The prenegotiation objectives establish the
Government’ sinitial negotiation position. They assist inthe
contracting officer’s determination of fair and reasonable
price. They should be based on the results of the contract-
ing officer’s analysis of the offeror’s proposal, taking into
consideration al pertinent information including field pric-
ing assistance, audit reports and technical analysis,
fact-finding results, independent Government cost estimates
and price histories.

(b) The contracting officer shall establish prenegotiation
objectives before the negotiation of any pricing action. The
scope and depth of the analysis supporting the objectives
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should be directly related to the dollar value, importance,
and complexity of the pricing action. When cost analysisis
required, the contracting officer shall document the perti-
nent issues to be negotiated, the cost objectives, and a profit
or fee objective.

15.406-2 Certificate of Current Cost or Pricing Data.

(@) When cost or pricing data are required, the contract-
ing officer must require the contractor to execute aI
Certificate of Current Cost or Pricing Data, using the format
in this paragraph, and must include the executed certificate I
in the contract file.

CERTIFICATE OF CURRENT COST OR PRICING DATA

Thisis to certify that, to the best of my knowledge and belief, the
cost or pricing data (as defined in section 2.101 of the Federa
Acquisition Regulation (FAR) and required under FAR subsection
15.403-4) submitted, either actually or by specific identification in
writing, to the Contracting Officer or to the Contracting Officer's
representative in support of * are accurate, complete, and
current as of **_ This certification includes the cost or
pricing data supporting any advance agreements and forward pric-
ing rate agreements between the offeror and the Government that
are part of the proposal.

Firm

Signature

Name

Title

Date of execution***

* |dentify the proposal, request for price adjustment, or other sub-
mission involved, giving the appropriate identifying number (e.g.,
RFPNO.).

**|nsert the day, month, and year when price negotiations were
concluded and price agreement was reached or, if applicable, an
earlier date agreed upon between the partiesthat is as close as prac-
ticable to the date of agreement on price.

*** |nsert the day, month, and year of signing, which should be as
close as practicable to the date when the price negotiations were
concluded and the contract price was agreed to.

(ENDOF CERTIFICATE)

(b) The certificate does not constitute arepresentation as
to the accuracy of the contractor's judgment on the estimate
of future costs or projections. It applies to the data upon
which the judgment or estimate was based. This distinction
between fact and judgment should be clearly understood. |If
the contractor had information reasonably available at the
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currency of the data. The Government may evaluate the
profit-cost relationships only if the audit reveals that the
data certified by the contractor were defective. The con-
tracting officer shall not reprice the contract solely because
the profit was greater than forecast or because a contingency
specified in the submission failed to materialize.

(d) For each advisory audit received based on a
postaward review that indicates defective pricing, the con-
tracting officer shall make a determination as to whether or
not the data submitted were defective and relied upon.
Before making such a determination, the contracting officer
should give the contractor an opportunity to support the
accuracy, completeness, and currency of the data in ques-
tion. The contracting officer shall prepare a memorandum
documenting both the determination and any corrective
action taken as aresult. The contracting officer shall send
one copy of this memorandum to the auditor and, if the con-
tract has been assigned for administration, one copy to the
administrative contracting officer (ACO). A copy of the
memorandum or other notice of the contracting officer’s
determination shall be provided to the contractor.

(e) If both the contractor and subcontractor submitted,
and the contractor certified, or should have certified, cost or
pricing data, the Government has the right, under the
clauses at 52.215-10, Price Reduction for Defective Cost or
Pricing Data, and 52.215-11, Price Reduction for Defective
Cost or Pricing Data—Modifications, to reduce the prime
contract price if it was significantly increased because a
subcontractor submitted defective data.  This right applies
whether these data supported subcontract cost estimates or
supported firm agreements between subcontractor and con-
tractor.

(f) If Government audit discloses defective subcontrac-
tor cost or pricing data, the informati on necessary to support
areduction in prime contract and subcontract prices may be
available only from the Government. To the extent neces-
sary to secure a prime contract price reduction, the
contracting officer should make this information available
to the prime contractor or appropriate subcontractors, upon
request. If release of the information would compromise
Government security or disclose trade secrets or confiden-
tial business information, the contracting officer shall
release it only under conditions that will protect it from
improper disclosure. Information made available under this
paragraph shall be limited to that used as the basis for the
prime contract price reduction. In order to afford an oppor-
tunity for corrective action, the contracting officer should
give the prime contractor reasonable advance notice before
determining to reduce the prime contract price.

(1) When a prime contractor includes defective sub-
contract data in arriving at the price but later awards the
subcontract to a lower priced subcontractor (or does not
subcontract for the work), any adjustment in the prime con-

tract price due to defective subcontract datais limited to the
difference (plus applicable indirect cost and profit markups)
between the subcontract price used for pricing the prime
contract, and either the actual subcontract price or the actual
cost to the contractor, if not subcontracted, provided the
data on which the actual subcontract price is based are not
themselves defective.

(2) Under cost-reimbursement contracts and under all
fixed-price contracts except firm-fixed-price contracts and
fixed-price contracts with economic price adjustment, pay-
ments to subcontractors that are higher than they would be
had there been no defective subcontractor cost or pricing
data shall be the basis for disallowance or nonrecognition of
costs under the clauses prescribed in 15.408(b) and (c). The
Government has a continuing and direct financia interest in
such payments that is unaffected by theinitial agreement on
prime contract price.

15.407-2 Make-or-buy programs.

(@) General. The prime contractor is responsible for
managing contract performance, including planning, plac-
ing, and administering subcontracts as necessary to ensure
the lowest overall cost and technical risk to the
Government. When make-or-buy programs are required,
the Government may reserve the right to review and agree
on the contractor's make-or-buy program when necessary to
ensure negotiation of reasonable contract prices, satisfac-
tory performance, or implementation of socioeconomic
policies. Consent to subcontracts and review of contractors
purchasing systems are separate actions covered in Part 44.

(b) Definition. “Makeitem,” as used in this subsection,
means an item or work effort to be produced or performed
by the prime contractor or its affiliates, subsidiaries, or divi-
sions.

(c) Acquisitions requiring make-or-buy programs. (1)
Contracting officers may require prospective contractors to
submit make-or-buy program plans for negotiated acquisi-
tionsrequiring cost or pricing data whose estimated valueis
$10 million or more, except when the proposed contract is
for research or development and, if prototypes or hardware
are involved, no significant follow-on production is antici-
pated.

(2) Contracting officers may require prospective con-
tractors to submit make-or-buy programs for negotiated
acquisitions whose estimated value is under $10 million
only if the contracting officer—

(i) Determines that the information is necessary;
and
(it) Documents the reasons in the contract file.

(d) Solicitation requirements. When prospective con-
tractors are required to submit proposed make-or-buy
programs, the solicitation shall include—
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(1) A statement that the program and required sup-
porting information must accompany the offer; and

(2) A description of factors to be used in evaluating
the proposed program, such as capability, capacity, avail-
ability of small, small disadvantaged, and women-owned
small business concerns for subcontracting, establishment
of new facilities in or near labor surplus areas, delivery or
performance schedules, control of technical and schedule
interfaces, proprietary processes, technical superiority or
exclusiveness, and technical risks involved.

(e) Programrequirements. To support a make-or-buy
program, the following information shall be supplied by the
contractor in its proposal:

(1) Items and work included. The information
required from a contractor in a make-or-buy program shall
be confined to those major items or work efforts that nor-
mally would require company management review of the
make-or-buy decision because they are complex, costly,
needed in large quantities, or require additional facilities to
produce. Raw materials, commercial items (see 2.101), and
off-the-shelf items (see 46.101) shall not beincluded, unless
their potential impact on contract cost or scheduleiscritical.
Normally, make-or-buy programs should not include items
or work efforts estimated to cost less than 1 percent of the
total estimated contract price or any minimum dollar
amount set by the agency.

(2) The offeror's program should include or be sup-
ported by the following information:

(i) A description of each major item or work effort.

(if) Categorization of each major item or work
effort as “must make,” “must buy,” or “can either make or
buy.”

(iii) For each item or work effort categorized as
“can either make or buy,” a proposal either to “make” or to
“buy.”

(iv) Reasons for categorizing items and work
efforts as “must make” or “must buy,” and proposing to
“make” or to “buy” those categorized as*“ can either make or
buy.” The reasons must include the consideration given to
the evaluation factors described in the solicitation and must
be in sufficient detail to permit the contracting officer to
evaluate the categorization or proposal.

(v) Designation of the plant or division proposed
to make each item or perform each work effort, and a state-
ment as to whether the existing or proposed new facility is
in or near alabor surplus area.

(vi) Identification of proposed subcontractors, if
known, and their location and size status (also see Subpart
19.7 for subcontracting plan requirements).
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(vii) Any recommendations to defer make-or-buy
decisions when categorization of someitems or work efforts
isimpracticable at the time of submission.

(viii) Any other information the contracting officer
requires in order to evaluate the program.

(f) Evaluation, negotiation, and agreement. Contracting
officers shall evaluate and negotiate proposed make-or-buy
programs as soon as practicable after their receipt and
before contract award.

(1) When the program is to be incorporated in the
contract and the design status of the product being acquired
does not permit accurate precontract identification of major
items or work efforts, the contracting officer shall notify the
prospective contractor in writing that these items or efforts,
when identifiable, shall be added under the clause at
52.215-9, Changes or Additions to Make-or-Buy Program.

(2) Contracting officers normally shall not agree to
proposed "make items' when the products or services are
not regularly manufactured or provided by the contractor
and are available—quality, quantity, delivery, and other
essential factors considered—from another firm at equal or
lower prices, or when they are regularly manufactured or
provided by the contractor, but are avail able—quality, quan-
tity, delivery, and other essential factors considered—from
another firm at lower prices. However, the contracting offi-
cer may agree to these as "make items" if an overall lower
Governmentwide cost would result or it is otherwise in the
best interest of the Government. If this situation occursin
any fixed-price incentive or cost-plus-incentive-fee con-
tract, the contracting officer shall specify these itemsin the
contract and state that they are subject to paragraph (d) of
the clause at 52.215-9, Changes or Additions to Make-or-
Buy Program (see 15.408(a)). If the contractor proposes to
reverse the categorization of such items during contract per-
formance, the contract price shall be subject to equitable
reduction.

(g) Incorporating make-or-buy programs in contracts.
The contracting officer may incorporate the make-or-buy
program in negotiated contracts for—

(1) Major systems (see Part 34) or their subsystems
or components, regardless of contract type; or

(2) Other supplies and services if—

(i) Thecontract is a cost-reimbursable contract, or
a cost-sharing contract in which the contractor's share of the
cost is less than 25 percent; and

(ii) The contracting officer determines that techni-
cal or cost risks justify Government review and approval of
changes or additions to the make-or-buy program.
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(iv) Service contracts where supplies are not
required;

(v) Acquisitions of commercial items; and

(vi) Contracts for petroleum products.

(2) The contracting officer shall insert the clause with
its Alternate | when contracting without adequate price
competition or when prescribed by agency regulations.

(g) Pension Adjustments and Asset Reversions. The
contracting officer shall insert the clause at 52.215-15,
Pension Adjustments and Asset Reversions, in solicitations
and contracts for which it is anticipated that cost or pricing
data will be required or for which any preaward or
postaward cost determinations will be subject to Part 31.

(h) Facilities Capital Cost of Money. The contracting
officer shall insert the provision at 52.215-16, Facilities
Capital Cost of Money, in solicitations expected to result in
contracts that are subject to the cost principles for contracts
with commercia organizations (see Subpart 31.2).

(i) Waiver of Facilities Capital Cost of Money. If the
prospective contractor does not propose facilities capital
cost of money in its offer, the contracting officer shall insert
the clause at 52.215-17, Waiver of Facilities Capital Cost of
Money, in the resulting contract.

(1) Reversion or Adjustment of Plans for Postretirement
Benefits (PRB) Other Than Pensions. The contracting offi-
cer shdl insert the clause at 52.215-18, Reversion or
Adjustment of Plans for Postretirement Benefits (PRB)
Other Than Pensions, in solicitations and contracts for
which it is anticipated that cost or pricing data will be
required or for which any preaward or postaward cost
determinations will be subject to Part 31.

(k) Notification of Ownership Changes The contracting
officer shal insert the clause at 52.215-19, Notification of
Ownership Changes, in solicitations and contracts for which
it is contemplated that cost or pricing data will be required
or for which any preaward or postaward cost determination
will be subject to Subpart 31.2.

() Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing Data. Considering
the hierarchy at 15.402, the contracting officer may insert
the provision at 52.215-20, Requirements for Cost or

Pricing Data or Information Other Than Cost or Pricing
Data, in solicitations if it is reasonably certain that cost or
pricing data or information other than cost or pricing data
will be required. This provision also provides instructions
to offerors on how to request an exception. The contracting
officer shall—

(1) Usethe provision with its Alternate | to specify a
format for cost or pricing data other than the format required
by Table 15-2 of this section;

(2) Usethe provision withits Alternate |l if copies of
the proposal are to be sent to the ACO and contract auditor;

(3) Usethe provision with its Alternate 111 if submis-
sion via electronic mediais required; and

(4) Replace the basic provision with its Alternate IV
if cost or pricing data are not expected to be required
because an exception may apply, but information other than
cost or pricing data is required as described in 15.403-3.

(m) Requirements for Cost or Pricing Data or
Information Other Than Cost or Pricing Data—
Modifications. Considering the hierarchy at 15.402, the
contracting officer may insert the clause at 52.215-21,
Requirementsfor Cost or Pricing Data or Information Other
Than Cost or Pricing Data—M odifications, in solicitations
and contracts if it is reasonably certain that cost or pricing
data or information other than cost or pricing data will be
required for modifications. This clause aso provides
instructions to contractors on how to request an exception.
The contracting officer shall—

(1) Usetheclausewithits Alternate| to specify afor-
mat for cost or pricing data other than the format required
by Table 15-2 of this section;

(2) UsetheclausewithitsAlternatell if copies of the
proposal are to be sent to the ACO and contract auditor;

(3) Usethe clause withits Alternate I11 if submission
via electronic mediais required; and

(4) Replace the basic clause with its Alternate IV if
cost or pricing data are not expected to be required because
an exception may apply, but information other than cost or
pricing datais required as described in 15.403-3.
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TABLE 15-2—INSTRUCTIONS FOR SUBMITTING CoST/PRICE PRoOPOSALS WHEN CosT OR PRICING DATAARE REQUIRED

This document provides instructions for preparing a contract pricing proposal when cost or pricing data are required.

NoTe 1. Thereisaclear distinction between submitting cost or pricing data and merely making available books, records,
and other documents without identification. The requirement for submission of cost or pricing datais met when all accurate
cost or pricing data reasonably available to the offeror have been submitted, either actually or by specific identification, to
the Contracting Officer or an authorized representative. As later information comes into your possession, it should be
submitted promptly to the Contracting Officer in a manner that clearly shows how the information relates to the offeror’s
price proposal. The requirement for submission of cost or pricing data continues up to the time of agreement on price, or
an earlier date agreed upon between the parties if applicable.

NoTE 2. By submitting your proposal, you grant the Contracting Officer or an authorized representative the right to
examine records that formed the basis for the pricing proposal. That examination can take place at any time before award.
It may include those books, records, documents, and other types of factual information (regardless of form or whether the
information is specifically referenced or included in the proposal as the basis for pricing) that will permit an adequate
evaluation of the proposed price.

|I. General Instructions

A. You must provide the following information on the first page of your pricing proposal:
(1) Solicitation, contract, and/or modification number;
(2) Name and address of offeror;
(3) Name and telephone number of point of contact;
(4) Name of contract administration office (if available);
(5) Type of contract action (that is, new contract, change order, price revision/redetermination, letter contract, unpriced order, or
other);
(6) Proposed cost; profit or fee; and total;
(7) Whether you will require the use of Government property in the performance of the contract, and, if so, what property;
(8) Whether your organization is subject to cost accounting standards; whether your organization has submitted a CASB
Disclosure Statement, and if it has been determined adequate; whether you have been notified that you are or may be in
noncompliance with your Disclosure Statement or CAS, and, if yes, an explanation; whether any aspect of this proposal is
inconsistent with your disclosed practices or applicable CAS, and, if so, an explanation; and whether the proposal is consistent
with your established estimating and accounting principles and procedures and FAR Part 31, Cost Principles, and, if not, an
explanation;
(9) Thefollowing statement:

This proposal reflects our estimates and/or actual costs as of this date and conformswith the instructionsin FAR 15.403-
5(b)(1) and Table 15-2. By submitting this proposal, we grant the Contracting Officer and authorized representative(s)
the right to examine, at any time before award, those records, which include books, documents, accounting procedures
and practices, and other data, regardless of type and form or whether such supporting information is specificaly
referenced or included in the proposal as the basis for pricing, that will permit an adequate evaluation of the proposed
price.

(10) Date of submission; and
(11) Name, title, and signature of authorized representative.

B. In submitting your proposal, you must include an index, appropriately referenced, of all the cost or pricing data and information
accompanying or identified in the proposal. In addition, you must annotate any future additions and/or revisions, up to the date
of agreement on price, or an earlier date agreed upon by the parties, on a supplemental index.

C. As part of the specific information required, you must submit, with your proposal, cost or pricing data (that is, data that are
verifiable and factual and otherwise as defined at FAR 2.101). You must clearly identify on your cover sheet that cost or pricing
data are included as part of the proposal. In addition, you must submit with your proposal any information reasonably required
to explain your estimating process, including—

(8 Thejudgmental factors applied and the mathematical or other methods used in the estimate, including those used in projecting
from known data; and
(b) The nature and amount of any contingencies included in the proposed price.

D. You must show the relationship between contract lineitem prices and the total contract price. Y ou must attach cost-element

breakdowns for each proposed line item, using the appropriate format prescribed in the “ Formats for Submission of Line [tem
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present products, services, or potential capabilities, or
designed to stimulate the Government's interest in buying
such products or services.

“Commercia item offer” means an offer of acommercial
item that the vendor wishes to see introduced in the
Government's supply system as an alternate or a replace-
ment for an existing supply item. This term does not
include innovative or unique configurations or uses of com-
mercial itemsthat are being offered for further development
and that may be submitted as an unsolicited proposal.

“Contribution” means a concept, suggestion, or idea pre-
sented to the Government for its use with no indication that
the source intends to devote any further effort to it on the
Government's behalf.

15.602 Policy.

It is the policy of the Government to encourage the sub-
mission of new and innovative ideas in response to Broad
Agency Announcements, Small Business Innovation
Research topics, Small Business Technology Transfer
Research topics, Program Research and Development
Announcements, or any other Government-initiated solici-
tation or program. When the new and innovative ideas do
not fall under topic areas publicized under those programs
or techniques, the ideas may be submitted as unsolicited
proposals.

15.603 General.

(@) Unsolicited proposals allow unique and innovative
ideas or approaches that have been developed outside the
Government to be made available to Government agencies
for use in accomplishment of their missions. Unsolicited
proposals are offered with the intent that the Government
will enter into a contract with the offeror for research and
development or other efforts supporting the Government
mission, and often represent a substantial investment of
time and effort by the offeror.

(b) Advertising material, commercial item offers, or
contributions, as defined in 15.601, or routine correspon-
dence on technical issues, are not unsolicited proposals.

(c) A valid unsolicited proposal must—

(1) Beinnovative and unique;

(2) Beindependently originated and devel oped by the
offeror;

(3) Be prepared without Government supervision,
endorsement, direction, or direct Government involvement;

(4) Include sufficient detail to permit a determination
that Government support could be worthwhile and the pro-
posed work could benefit the agency's research and
development or other mission responsibilities; and

(5) Not be an advance proposal for a known agency
requirement that can be acquired by competitive methods.

(d) Unsolicited proposals in response to a publicized
general statement of agency needs are considered to be
independently originated.

15.604 Agency points of contact.

(@) Preliminary contact with agency technica or other
appropriate personnel before preparing a detailed unso-
licited proposal or submitting proprietary information to the
Government may save considerable time and effort for both
parties (see 15.201). Agencies must make available t0|
potential offerors of unsolicited proposals at least the fol-
lowing information:

(1) Definition (see2.101) and content (see 15.605) of |
an unsolicited proposal acceptable for formal evaluation.

(2) Requirements concerning responsible prospective
contractors (see Subpart 9.1), and organizational conflicts
of interest (see Subpart 9.5).

(3) Guidance on preferred methods for submitting
ideas/concepts to the Government, such as any agency:
upcoming solicitations, Broad Agency Announcements;
Small Business Innovation Research programs, Small
Business Technology Transfer Research programs; Program
Research and Development Announcements; or grant pro-
grams.

(4) Agency points of contact for information regard-
ing advertising, contributions, and other types of
transactions similar to unsolicited proposals.

(5) Information sources on agency objectives and
areas of potential interest.

(6) Procedures for submission and evaluation of
unsolicited proposals.

(7) Instructions for identifying and marking propri-
etary information so that it is protected and restrictive
legends conform to 15.609.

(b) Only the cognizant contracting officer has the
authority to bind the Government regarding unsolicited pro-
posals.

15.605 Content of unsolicited proposals.

Unsolicited proposals should contain the following
information to permit consideration in an objective and
timely manner:

(a) Basic information including—

(1) Offeror's name and address and type of organiza-
tion; e.g., profit, nonprofit, educational, small business;

(2) Names and telephone numbers of technical and
business personnel to be contacted for evaluation or negoti-
ation purposes,

(3) Identification of proprietary data to be used only
for evaluation purposes;

(4) Names of other Federal, State, or local agencies
or parties receiving the proposal or funding the proposed
effort;
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(5) Date of submission; and

(6) Signature of a person authorized to represent and
contractually obligate the offeror.

(b) Technical information including—

(1) Concise title and abstract (approximately 200
words) of the proposed effort;

(2) A reasonably complete discussion stating the
objectives of the effort or activity, the method of approach
and extent of effort to be employed, the nature and extent of
the anticipated results, and the manner in which the work
will help to support accomplishment of the agency's mis-
sion;

(3) Names and biographical information on the
offeror's key personnel who would be involved, including
alternates; and

(4) Type of support needed from the agency; e.g.,
facilities, equipment, materials, or personnel resources.

(c) Supporting information including—

(1) Proposed price or total estimated cost for the
effort in sufficient detail for meaningful evaluation;

(2) Period of time for which the proposal is valid (a
6-month minimum is suggested);

(3) Type of contract preferred;

(4) Proposed duration of effort;

(5) Brief description of the organization, previous
experience, relevant past performance, and facilities to be
used;

(6) Other statements, if applicable, about organiza-
tional conflicts of interest, security clearances, and
environmental impacts; and

(7) The names and telephone numbers of agency tech-
nical or other agency points of contact already contacted
regarding the proposal.

15.606 Agency procedures.

(@) Agencies shall establish procedures for controlling
the receipt, evaluation, and timely disposition of unsolicited
proposals consistent with the requirements of this subpart.
The procedures shall include controls on the reproduction
and disposition of proposal material, particularly data iden-
tified by the offeror as subject to duplication, use, or
disclosure restrictions.

(b) Agencies shall establish agency points of contact
(see 15.604) to coordinate the receipt and handling of unso-
licited proposals.

15.606-1 Receipt and initial review.

(@) Before initiating a comprehensive evaluation, the
agency contact point shall determine if the proposal—
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(1) Is a vaid unsolicited proposal, meeting the
requirements of 15.603(c);

(2) Issuitable for submission in response to an exist-
ing agency requirement (see 15.602);

(3) Isrelated to the agency mission;

(4) Contains sufficient technical and cost information
for evaluation;

(5) Has been approved by a responsible official or
other representative authorized to obligate the offeror con-
tractualy; and

(6) Complies with the marking requirements of
15.609.

(b) If the proposal meets these requirements, the contact
point shall promptly acknowledge receipt and process the
proposal.

(c) If aproposa is rejected because the proposal does
not meet the requirements of paragraph (a) of this subsec-
tion, the agency contact point shall promptly inform the
offeror of the reasons for rejection in writing and of the pro-
posed disposition of the unsolicited proposal.

15.606-2 Evaluation.

(8 Comprehensive evaluations shall be coordinated by
the agency contact point, who shall attach or imprint on
each unsolicited proposal, circulated for evaluation, the leg-
end required by 15.609(d). When performing a
comprehensive evaluation of an unsolicited proposal, eval-
uators shall consider the following factors, in addition to
any others appropriate for the particular proposal:

(1) Unique, innovative, and meritorious methods,
approaches, or concepts demonstrated by the proposal;

(2) Overdl scientific, technical, or socioeconomic
merits of the proposal;

(3) Potentia contribution of the effort to the agency's
specific mission;

(4) The offeror's capabilities, related experience,
facilities, techniques, or unique combinations of these that
are integral factors for achieving the proposal objectives;

(5) Thequalifications, capabilities, and experience of
the proposed principal investigator, team leader, or key per-
sonnel critical to achieving the proposal objectives; and

(6) Therealism of the proposed cost.

(b) The evaluators shall notify the agency point of con-
tact of their recommendations when the evaluation is
completed.

15.607 Criteriafor acceptance and negotiation of an
unsolicited proposal.
(@) A favorable comprehensive evaluation of an unso-
licited proposal does not, in itself, justify awarding a
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17.000 Scope of part.

This part prescribes policies and procedures for the
acquisition of supplies and services through special con-
tracting methods, including—

(a) Multi-year contracting;

(b) Options; and

(c) Leader company contracting.

Subpart 17.1—Multi-year Contracting

17.101 Authority.

This subpart implements Section 304B of the Federal
Property and Administrative Services Act of 1949 (41
U.S.C. 254c¢) and 10 U.S.C. 2306b and provides policy and
procedures for the use of multi-year contracting.

17.102 Applicability.

For DoD, NASA, and the Coast Guard, the authorities
cited in 17.101 do not apply to contracts for the purchase of
supplies to which 40 U.S.C. 759 applies (information
resource management supply contracts).

17.103 Definitions.

As used in this subpart—

“Cancellation” means the cancellation (within a contrac-
tualy specified time) of the total requirements of all
remaining program years. Cancellation results when the
contracting officer—

(1) Notifies the contractor of nonavailability of funds |
for contract performance for any subsequent program year;
or

(2) Fails to notify the contractor that funds are avail- |
able for performance of the succeeding program year
reguirement.

“Cancellation ceiling” means the maximum cancellation
charge that the contractor can receive in the event of can-
cellation.

“Cancellation charge” means the amount of unrecovered
costs which would have been recouped through amortiza-
tion over the full term of the contract, including the term
canceled.

“Multi-year contract” means a contract for the purchase
of supplies or services for more than 1, but not more than 5,
program years. A multi-year contract may provide that per-
formance under the contract during the second and
subsequent years of the contract is contingent upon the
appropriation of funds, and (if it does so provide) may pro-
vide for a cancellation payment to be made to the contractor
if appropriations are not made. The key distinguishing dif-
ference between multi-year contracts and multiple year
contractsis that multi-year contracts, defined in the statutes
cited at 17.101, buy more than 1 year’'s requirement (of a

17-1



17.104

FEDERALACQUISITION REGULATION

product or service) without establishing and having to exer-
cise an option for each program year after the first.

“Nonrecurring costs’ means those costs which are gen-
erally incurred on aone-time basis and include such costs as
plant or equipment relocation, plant rearrangement, special
tooling and special test equipment, preproduction engineer-
ing, initial spoilage and rework, and specialized work force
training.

“Recurring costs’ means costs that vary with the quantity
being produced, such as labor and materials.

“Termination for convenience” means the procedure
which may apply to any Government contract, including
multi-year contracts. As contrasted with cancellation, ter-
mination can be effected at any time during the life of the
contract (cancellation is effected between fiscal years) and
can be for the total quantity or a partial quantity (whereas
cancellation must be for all subseguent fiscal years quanti-
ties).

17.104 General.

(@ Multi-year contracting is a special contracting
method to acquire known requirements in quantities and
total cost not over planned requirements for up to 5 years
unless otherwise authorized by statute, even though the total
funds ultimately to be obligated may not be available at the
time of contract award. This method may be used in sealed
bidding or contracting by negotiation.

(b) Multi-year contracting is a flexible contracting
method applicable to a wide range of acquisitions. The
extent to which cancellation terms are used in multi-year
contracts will depend on the unique circumstances of each
contracting action. Accordingly, for multi-year contracts,
the agency head may authorize modification of the require-
ments of this subpart and the clause at 52.217-2,
Cancellation Under Multi-year Contracts.

() Agency funding of multi-year contracts shall con-
form to the policies in OMB Circulars A-11 (Preparation
and Submission of Budget Estimates) and A-34
(Instructions on Budget Execution) and other applicable
guidance regarding the funding of multi-year contracts. As
provided by that guidance, the funds obligated for multi-
year contracts must be sufficient to cover any potentia
cancellation and/or termination costs; and multi-year con-
tracts for the acquisition of fixed assets should be fully
funded or funded in stages that are economically or pro-
grammatically viable.

17.105 Palicy.
17.105-1 Uses.
(8 Except for DoD, NASA, and the Coast Guard, the

contracting officer may enter into a multi-year contract if
the head of the contracting activity determines that—
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(1) Theneed for the suppliesor servicesisreasonably
firm and continuing over the period of the contract; and

(2) A multi-year contract will serve the best interests
of the United States by encouraging full and open competi-
tion or promoting economy in administration, performance,
and operation of the agency’s programs.

(b) For DoD, NASA, and the Coast Guard, the head of
the agency may enter into a multi-year contract for supplies
if—

(1) The use of such a contract will result in substan-
tial savings of the total estimated costs of carrying out the
program through annual contracts;

(2) The minimum need to be purchased is expected to
remain substantially unchanged during the contemplated
contract period in terms of production rate, procurement
rate, and total quantities;

(3) There is a stable design for the supplies to be
acquired, and the technical risks associated with such sup-
plies are not excessive;

(4) Thereisareasonable expectation that, throughout
the contemplated contract period, the head of the agency
will request funding for the contract at alevel to avoid con-
tract cancellation; and

(5) The estimates of both the cost of the contract and
the cost avoidance through the use of a multi-year contract
arereglistic.

(c) The multi-year contracting method may be used for
the acquisition of supplies or services.

(d) If funds are not appropriated to support the succeed-
ing years requirements, the agency must cancel the
contract.

17.105-2 Objectives.

Use of multi-year contracting is encouraged to take
advantage of one or more of the following:

(@) Lower costs.

(b) Enhancement of standardization.

(c) Reduction of administrative burden in the placement
and administration of contracts.

(d) Substantial continuity of production or performance,
thus avoiding annual startup costs, preproduction testing
costs, make-ready expenses, and phaseout costs.

(e) Stabilization of contractor work forces.

(f) Avoidance of the need for establishing quality control
techniques and procedures for a new contractor each year.

(g) Broadening the competitive base with opportunity
for participation by firms not otherwise willing or able to
compete for lesser quantities, particularly in casesinvolving
high startup costs.

(h) Providing incentives to contractors to improve pro-
ductivity through investment in capital facilities,
equipment, and advanced technology.
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(b) Economic price adjustment clauses. Economic price
adjustment clauses are adaptable to multi-year contracting
needs. When the period of production islikely to warrant a
labor and materia costs contingency in the contract price,
the contracting officer should normally use an economic
price adjustment clause (see 16.203). When contracting for
services, the contracting officer—

(1) Shall add the clause at 52.222-43, Fair Labor
Standards Act and Service Contract Act—Price Adjustment
(Multiple Year and Option Contracts), when the contract
includes the clause at 52.222-41, Service Contract Act of
1965, as amended;

(2) May modify the clause at 52.222-43 in overseas
contracts when laws, regulations, or international agree-
ments require contractors to pay higher wage rates; or

(3) May use an economic price adjustment clause
authorized by 16.203, when potentia fluctuations require
coverage and are not included in cost contingencies pro-
vided for by the clause at 52.222-43.

Subpart 17.2—Options

17.200 Scope of subpart.

This subpart prescribes policies and procedures for the
use of option solicitation provisions and contract clauses.
Except as provided in agency regulations, this subpart does
not apply to contracts for (a) services involving the con-
struction, alteration, or repair (including dredging,
excavating, and painting) of buildings, bridges, roads, or
other kinds of real property; (b) architect-engineer services,
and (c) research and development services. However, it
does not preclude the use of options in those contracts.

| 17.201 [Reserved]

17.202 Useof options.

(a) Subject to the limitations of paragraphs (b) and (c) of
this section, for both sealed bidding and contracting by
negotiation, the contracting officer may include options in
contracts when it is in the Government's interest. When
using sealed bidding, the contracting officer shall make a
written determination that there is a reasonable likelihood
that the options will be exercised before including the pro-
vision at 52.217-5, Evaluation of Options, in the
solicitation. (See 17.207(f) with regard to the exercise of
options.)

(b) Inclusion of an option is normaly not in the
Government’s interest when, in the judgment of the con-
tracting officer—

(1) The foreseeabl e requirements involve—
(i) Minimum economic quantities (i.e., quantities
large enough to permit the recovery of startup costs and the

production of the required supplies at a reasonable price);
and

(ii) Délivery requirements far enough into the
future to permit competitive acquisition, production, and
delivery.

(2) An indefinite quantity or requirements contract
would be more appropriate than a contract with options.
However, this does not preclude the use of an indefinite
quantity contract or requirements contract with options.

(c) The contracting officer shall not employ options if—

(1) The contractor will incur undue risks; eg., the
price or availability of necessary materials or labor is not
reasonably foreseeable;

(2) Market pricesfor the supplies or servicesinvolved
are likely to change substantialy; or

(3) The option represents known firm requirements
for which funds are available unless—

(i) The basic quantity isalearning or testing quan-
tity; and
(if) Competition for the option is impracticable
once the initial contract is awarded.
(d) In recognition of —

(1) The Government’s need in certain service con-
tracts for continuity of operations; and

(2) The potentia cost of disrupted support, options
may be included in service contracts if there is an antici-
pated need for a similar service beyond the first contract
period.

17.203 Solicitations.

(a) Solicitations shall include appropriate option provi-
sions and clauses when resulting contracts will provide for
the exercise of options (see 17.208).

(b) Solicitations containing option provisions shall state
the basis of evaluation, either exclusive or inclusive of the
option and, when appropriate, shall inform offerorsthat it is
anticipated that the Government may exercise the option at
time of award.

(c) Solicitations normally should allow option quantities
to be offered without limitation as to price, and there shall
be no limitation as to price if the option quantity is to be
considered in the evaluation for award (see 17.206).

(d) Salicitations that allow the offer of options at unit
priceswhich differ from the unit pricesfor the basic require-
ment shall state that offerors may offer varying prices for
options, depending on the quantities actually ordered and
the dates when ordered.

(e) If it is anticipated that the Government may exercise
an option at the time of award and if the condition specified
in paragraph (d) above applies, solicitations shall specify
the price at which the Government will evaluate the option
(highest option price offered or option price for specified
requirements).
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(f) Solicitations may, in unusual circumstances, require
that options be offered at prices no higher than those for the
initial requirement; e.g., when—

(1) The option cannot be evaluated under 17.206; or;

(2) Future competition for the option isimpracticable.

(g) Salicitations that require the offering of an option at
prices no higher than those for the initial requirement
shall—

(1) Specify that the Government will accept an offer
containing an option price higher than the base price only if
the acceptance does not prejudice any other offeror; and

(2) Limit option quantities for additional supplies to
not more than 50 percent of the initial quantity of the same
contract line item. In unusua circumstances, an authorized
person at alevel above the contracting officer may approve
agreater percentage of quantity.

(h) Include the value of options in determining if the
acquisition will exceed the Trade Agreements Act and North
American Free Trade Agreement thresholds.

17.204 Contracts.

(a) The contract shall specify limits on the purchase of
additional suppliesor services, or the overall duration of the
term of the contract, including any extension.

(b) The contract shall state the period within which the
option may be exercised.

(c) The period shall be set so as to provide the contractor
adequate lead time to ensure continuous production.

(d) The period may extend beyond the contract comple-
tion date for service contracts. This is necessary for
situations when exercise of the option would result in the
obligation of funds that are not availablein the fiscal year in
which the contract would otherwise be completed.

() Unless otherwise approved in accordance with
agency procedures, the total of the basic and option periods
shall not exceed 5 yearsin the case of services, and the total
of the basic and option quantities shall not exceed the
requirement for 5 yearsin the case of supplies. These limi-
tations do not apply to information technology contracts.
However, statutes applicable to various classes of contracts,
for example, the Service Contract Act (see 22.1002-1), may
place additional restrictions on the length of contracts.

(f) Contracts may express options for increased quanti-
ties of supplies or services in terms of—

(1) Percentage of specific line items,

(2) Increase in specific line items; or

(3) Additiona numbered line items identified as the
option.

(g) Contracts may express extensions of the term of the
contract as an amended completion date or as additiona
time for performance; e.g., days, weeks, or months.
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17.205 Documentation.

(8) The contracting officer shall justify in writing the
guantities or the term under option, the naotification period
for exercising the option, and any limitation on option price
under 17.203(g); and shall include the justification docu-
ment in the contract file.

(b) Any justifications and approvals and any determina-
tion and findings required by Part 6 shall specify both the
basic requirement and the increase permitted by the option.

17.206 Evaluation.

(a) In awarding the basic contract, the contracting officer
shall, except as provided in paragraph (b) of this section,
evaluate offers for any option quantities or periods con-
tained in a solicitation when it has been determined prior to
soliciting offersthat the Government islikely to exercise the
options. (See 17.208.)

(b) The contracting officer need not evaluate offers for
any option quantities when it is determined that evaluation
would not be in the best interests of the Government and
this determination is approved at alevel above the contract-
ing officer. An example of a circumstance that may support
a determination not to evaluate offers for option quantities
is when there is a reasonable certainty that funds will be
unavailable to permit exercise of the option.

17.207 Exercise of options.

(8) When exercising an option, the contracting officer
shall provide written notice to the contractor within thetime
period specified in the contract.

(b) When the contract provides for economic price
adjustment and the contractor requests a revision of the
price, the contracting officer shall determine the effect of
the adjustment on prices under the option before the option
is exercised.

(c) The contracting officer may exercise options only
after determining that—

(1) Funds are available;

(2) The requirement covered by the option fulfills an
existing Government need;

(3) The exercise of the option is the most advanta-
geous method of fulfilling the Government’ s need, price and
other factors (see paragraphs (d) and (€) of this section) con-
sidered; and

(4) The option was synopsized in accordance with
Part 5 unless exempted by 5.202(a)(11) or other appropriate
exemptionsin 5.202.

(d) The contracting officer, after considering price and
other factors, shall make the determination on the basis of
one of the following:

(1) A new solicitation fails to produce a better price or
a more advantageous offer than that offered by the option.
If it is anticipated that the best price available is the option
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price or that this is the more advantageous offer, the con-
tracting officer should not use this method of testing the
market.

(2) An informal analysis of prices or an examination
of the market indicates that the option price is better than
prices available in the market or that the option is the more
advantageous offer.

(3) The time between the award of the contract con-
taining the option and the exercise of the option is so short
that it indicates the option price is the lowest price obtain-
able or the more advantageous offer. The contracting officer
shall take into consideration such factors as market stability
and comparison of the time since award with the usual dura-
tion of contracts for such supplies or services.

(e) The determination of other factors under (c)(3) of this
section should take into account the Government’ s need for
continuity of operations and potential costs of disrupting
operations.

(f) Before exercising an option, the contracting officer
shall make awritten determination for the contract file that
exercise is in accordance with the terms of the option, the
regquirements of this section, and Part 6. To satisfy require-
ments of Part 6 regarding full and open competition, the
option must have been evaluated as part of the initial com-
petition and be exercisable at an amount specified in or
reasonably determinable from the terms of the basic con-
tract, eg—

(1) A specific dollar amount;

(2) An amount to be determined by applying provi-
sions (or a formula) provided in the basic contract, but not
including renegotiation of the price for work in afixed-price
type contract;

(3) In the case of a cost-type contract, if—

(i) The option contains a fixed or maximum fee; or

(ii) The fixed or maximum fee amount is deter-
minable by applying a formula contained in the basic
contract (but see 16.102(c));

(4) A specific price that is subject to an economic
price adjustment provision; or

(5) A specific price that is subject to change as the
result of changes to prevailing labor rates provided by the
Secretary of Labor.

(g9) The contract modification or other written document
which notifies the contractor of the exercise of the option
shall cite the option clause as authority.

17.208 Solicitation provisions and contract clauses.

(a) Insert a provision substantially the same as the provi-
sion at 52.217-3, Evaluation Exclusive of Options, in
solicitations when the solicitation includes an option clause

and does not include one of the provisions prescribed in
paragraph (b) or (c) of this section.

(b) Insert a provision substantially the same as the provi-
sion at 52.217-4, Evaluation of Options Exercised at Time
of Contract Award, in solicitations when the solicitation
includes an option clause, the contracting officer has deter-
mined that there is a reasonable likelihood that the option
will be exercised, and the option may be exercised at the
time of contract award.

(c) Insert aprovision substantially the same as the provi-
sion at 52.217-5, Evaluation of Options, in solicitations
when—

(1) The solicitation contains an option clause;

(2) An option is not to be exercised at the time of con-
tract award;

(3) A firm-fixed-price contract, a fixed-price contract
with economic price adjustment, or other type of contract
approved under agency procedures is contemplated; and

(4) The contracting officer has determined that there
is a reasonable likelihood that the option will be exercised.
For sealed bids, the determination shall be in writing.

(d) Insert a clause substantially the same as the clause at
52.217-6, Option for Increased Quantity, in solicitations and
contracts, other than those for services, when the inclusion
of an option is appropriate (see 17.200 and 17.202) and the
option quantity is expressed as a percentage of the basic
contract quantity or as an additional quantity of a specific
lineitem.

(e) Insert a clause substantially the same as the clause at
52.217-7, Option for Increased Quantity—Separately
Priced Line Item, in solicitations and contracts, other than
those for services, when the inclusion of an option is appro-
priate (see 17.200 and 17.202) and the option quantity is
identified as a separately priced line item having the same
nomenclature as a corresponding basic contract line item.

(f) Insert a clause substantially the same as the clause at
52.217-8, Option to Extend Services, in solicitations and
contracts for services when the inclusion of an option is
appropriate. (See 17.200, 17.202, and 37.111.)

(g) Insert a clause substantially the same as the clause at
52.217-9, Option to Extend the Term of the Contract, in
solicitations and contracts when the inclusion of an option
is appropriate (see 17.200 and 17.202) and it is necessary to
include in the contract any or al of the following:

(1) A requirement that the Government must give the
contractor a preliminary written notice of itsintent to extend
the contract.

(2) A statement that an extension of the contract
includes an extension of the option.

(3) A specified limitation on the total duration of the
contract.
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Subpart 17.3—[Reserved]
Subpart 17.4—L eader Company Contracting

17.401 General.

Leader company contracting is an extraordinary acquisi-
tion technique that is limited to special circumstances and
utilized only when its use is in accordance with agency pro-
cedures. A developer or sole producer of a product or
system is designated under this acquisition technique to be
the leader company, and to furnish assistance and know-
how under an approved contract to one or more designated
follower companies, so they can become a source of supply.
The objectives of this technique are one or more of the fol-
lowing:

(a) Reduce delivery time.

(b) Achieve geographic dispersion of suppliers.

(c) Maximize the use of scarce tooling or specia equip-
ment.

(d) Achieve economies in production.

(e) Ensure uniformity and reliability in equipment, com-
patibility or standardization of components, and
interchangeability of parts.

(f) Eliminate problemsin the use of proprietary data that
cannot be resolved by more satisfactory solutions.

(g) Facilitate the transition from development to produc-
tion and to subsequent competitive acquisition of end items
or major components.

17.402 Limitations.
(@) Leader company contracting is to be used only
when—

(1) The leader company has the necessary production
know-how and is able to furnish required assistance to the
follower(s);

(2) No other source can meet the Government's
reguirements without the assistance of aleader company;

(3) The assistance required of the leader company is
limited to that which is essential to enable the follower(s) to
produce the items; and

(4) Its use is authorized in accordance with agency
procedures.

(b) When leader company contracting is used, the
Government shall reserve the right to approve subcontracts
between the leader company and the follower(s).

17.403 Procedures.
(a) The contracting officer may award a prime contract to
a—
(1) Leader company, obligating it to subcontract a
designated portion of the required end items to a specified
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follower company and to assist it to produce the required
end items;

(2) Leader company, for the required assistance to a
follower company, and a prime contract to the follower for
production of the items; or

(3) Follower company, obligating it to subcontract
with a designated leader company for the required assis-
tance.

(b) The contracting officer shall ensure that any contract
awarded under this arrangement contains a firm agreement
regarding disclosure, if any, of contractor trade secrets,
technical designs or concepts, and specific data, or software,
of aproprietary nature.

Subpart 17.5—Interagency Acquisitions
Under the Economy Act

17.500 Scope of subpart.

(&) This subpart prescribes policies and procedures
applicable to interagency acquisitions under the Economy
Act (31 U.S.C. 1535). The Economy Act also provides
authority for placement of orders between major organiza-
tional units within an agency; procedures for such
intra-agency transactions are addressed in agency regula-
tions.

(b) The Economy Act applies when more specific statu-
tory authority does not exist. Examples of interagency
acquisitions to which the Economy Act does not apply
include acquisitions from required sources of supplies pre-
scribed in Part 8, which have separate statutory authority.

17501 Definition.

Interagency acquisition, as used in this subpart, means a |
procedure by which an agency needing supplies or services
(the requesting agency) obtains them from another agency
(the servicing agency).

17502 General.

() The Economy Act authorizes agencies to enter into
mutual agreements to obtain supplies or services by inter-
agency acquisition.

(b) The Economy Act may not be used by an agency to
circumvent conditions and limitationsimposed on the use of
funds.

(c) Acquisitions under the Economy Act are not exempt
from the requirements of Subpart 7.3, Contractor Versus
Government Performance.

(d) The Economy Act may not be used to make acquisi-
tions conflicting with any other agency's authority or
responsibility (for example, that of the Administrator of
General Services under the Federal Property and
Administrative Services Act).
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19.000 Scope of part.
19.001 Definitions.

Subpart 19.1—Size Standards
19.101 Explanation of terms.
19.102 Size standards.

Subpart 19.2—Palicies
19.201 General policy.
19.202 Specific policies.
19.202-1  Encouraging small business participation in
acquisitions.
19.202-2 Locating small business sources.
19.202-3 Equal low bids.
19.202-4  Solicitation.
19.202-5 Data collection and reporting reguirements.
19.202-6 Determination of fair market price.

Subpart 19.3—Deter mination of Small Business Status for
Small Business Programs

19.301 Representation by the offeror.

19.302 Protesting a small business representation.

19.303 Determining North American Industry Classification
System (NAICS) codes and size standards.

19.304 Disadvantaged business status.

19.305 Protesting a representation of disadvantaged business
status.

19.306 Protesting a firm’s status as a HUBZone small
business concern.

19.307 Solicitation provisions.

Subpart 19.4—Cooper ation with the Small Business
Administration
19.401 General.
19.402 Small Business Administration procurement center
representatives.
19.403 Small Business Administration breakout procurement
center representative.

Subpart 19.5—Set-Asidesfor Small Business

19.501 General.

19.502 Setting aside acquisitions.

19.502-1 Requirements for setting aside acquisitions.

19.502-2 Total small business set-asides.

19.502-3 Partia set-asides.

19.502-4 Methods of conducting set-asides.

19.502-5 Insufficient causes for not setting aside an
acquisition.

19.503 Setting aside a class of acquisitions for small
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19.507 Automatic dissolution of a small business set-aside.

19.508 Solicitation provisions and contract clauses.
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19.601
19.602
19.602-1
19.602-2

19.602-3

19.602-4
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General.
Procedures.
Referral.
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19.701
19.702
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19.704
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19.705-1
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19.705-3
19.705-4
19.705-5
19.705-6
19.705-7
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19.708

Definitions.

Statutory requirements.

Eligibility requirements for participating in the
program.

Subcontracting plan requirements.
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subcontracting assistance program.

General support of the program.

Determining the need for a subcontracting plan.
Preparing the solicitation.

Reviewing the subcontracting plan.

Awards involving subcontracting plans.

Postaward responsibilities of the contracting officer.
Liquidated damages.

Responsibilities of the cognizant administrative
contracting officer.

The Small Business Administration'srole in carrying
out the program.

Contract clauses.

Subpart 19.8—Contracting with the Small Business

19.800
19.801
19.802
19.803
19.804
19.804-1
190.804-2
19.804-3
19.804-4
19.804-5
19.804-6

19.805
19.805-1
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19.807
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Administration (The 8(a) Program)
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19.810 SBAappeals.

19.811 Preparing the contracts.
19.811-1 Sole source.

19.811-2 Competitive.

19.811-3 Contract clauses.
19.812 Contract administration.

Subpart 19.9—Very Small Business Pilot Program
19.901 General.
19.902 Designated SBA district.
19.903 Applicability.
19.904 Procedures.
19.905 Solicitation provision and contract clause.

Subpart 19.10—Small Business Competitiveness
Demonstration Program
19.1001  General.
19.1002  Definitions.
19.1003  Purpose.
19.1004  Participating agencies.
19.1005 Applicahility.
19.1006  Exclusions.
19.1007  Procedures.
19.1008  Solicitation provisions.

Subpart 19.11—Price Evaluation Adjustment for Small
Disadvantaged Business Concerns
19.1101  General.
19.1102  Applicability.
19.1103  Procedures.
19.1104  Contract clause.

Subpart 19.12—Small Disadvantaged Business Participation
Program

19.1201  General.

19.1202  Evaluation factor or subfactor.

19.1202-1 General.

19.1202-2 Applicability.

19.1202-3 Considerations in developing an evaluation factor or
subfactor.

19.1202-4 Procedures.

19.1203  Incentive subcontracting with small disadvantaged
business concerns.

19.1204  Solicitation provisions and contract clauses.

Subpart 19.13—Historically Under utilized Business Zone
(HUBZone) Program

19.1301 General.

19.1302  Applicability.

19.1303  Status as aqualified HUBZone small business
concern.

19.1304  Exclusions.

19.1305 HUBZone set-aside procedures.

19.1306 HUBZone sole source awards.

19.1307  Price evauation preference for HUBZone small
business concerns.
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19.1308  Contract clauses.

19.000 Scope of part.

(8) This part implements the acquisition-related sections
of the Small Business Act (15 U.S.C. 631, et seq.), applica-
ble sections of the Armed Services Procurement Act (10
U.S.C. 2302, et seg.), the Federal Property and
Administrative Services Act (41 U.S.C. 252), section 7102
of the Federal Acquisition Streamlining Act of 1994 (Public
Law 103-355), 10 U.S.C. 2323, and Executive Order 12138,
May 18, 1979. It covers—

(1) The determination that a concern is €eligible for
participation in the programs identified in this part;

(2) The respective roles of executive agencies and the
Small Business Administration (SBA) in implementing the
programs;

(3) Setting acquisitions aside for exclusive competi-
tive participation by small business concerns and HUBZone
small business concerns, and sole source awards to
HUBZone small business concerns;

(4) The certificate of competency program,;

(5) The subcontracting assistance program;

(6) The“8(a)” program, under which agencies contract
with the SBA for goods or servicesto be furnished under a
subcontract by a small disadvantaged business concern;

(7) The use of women-owned small business con-
cerns;

(8) Theuse of aprice evauation adjustment for small
disadvantaged business concerns, and the use of a price
evaluation preference for HUBZone small business con-
cerns;

(9) The Small Disadvantaged Business Participation
Program;

(10) The Very Small Business Pilot Program; and

(11) The use of veteran-owned small business con-
cerns and service-disabled veteran-owned small business
concerns.

(b) This part, except for Subpart 19.6, appliesonly inside
the United States, its territories and possessions, Puerto
Rico, the Trust Territory of the Pacific Islands, and the
Digtrict of Columbia. Subpart 19.6 applies worldwide.

19.001 Definitions.

As used in this part—

“Concern” means any business entity organized for
profit (even if its ownership is in the hands of a nonprofit
entity) with a place of business located in the United States
and which makes a significant contribution to the U.S.
economy through payment of taxes and/or use of American
products, material and/or labor, etc. “Concern” includes but
is not limited to an individual, partnership, corporation,
joint venture, association, or cooperative. For the purpose of
making affiliation findings (see 19.101) any business entity,
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whether organized for profit or not, and any foreign busi-
ness entity, i.e., any entity located outside the United States,
shall be included.

“Fair market price” means a price based on reasonable
costs under normal competitive conditions and not on low-
est possible cost (see 19.202-6).

“Industry” means all concerns primarily engaged in
similar lines of activity, as listed and described in the
North American Industry Classification System (NAICS)
manual (available via the Internet at
http://www.census.gov/epcd/wwwi/nai cs.html).

“Nonmanufacturer rule’ means that a contractor under a
small business set-aside or 8(a) contract shall be a small
business under the applicable size standard and shall pro-
vide either its own product or that of another domestic small
business manufacturing or processing concern (see 13 CFR
121.406).

“Small business concern” means a concern, including its
affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding on
government contracts, and qualified as a small business
under the criteriaand size standardsin 13 CFR part 121 (see
19.102). Such a concern is “not dominant in its field of
operation” when it does not exercise a controlling or major
influence on anational basisin akind of business activity in
which a number of business concerns are primarily
engaged. In determining whether dominance exists, consid-
eration shall be given to all appropriate factors, including
volume of business, number of employees, financial
resources, competitive status or position, ownership or con-
trol of materials, processes, patents, license agreements,
facilities, sales territory, and nature of business activity.

“Very small business concern” means a small business
concern—

(1) Whose headquarters is located within the geo-
graphic area served by a designated SBAdistrict; and

(2) Which, together with its affiliates, has no more
than 15 employees and has average annual receipts that do
not exceed $1 million.

Subpart 19.1—Size Standards

19.101 Explanation of terms.

As used in this subpart—

“Affiliates.” Business concerns are affiliates of each
other if, directly or indirectly, either one controls or has the
power to control the other, or another concern controls or
has the power to control both. In determining whether affil -
iation exists, consideration is given to all appropriate factors
including common ownership, common management, and
contractual relationships; provided, that restraints imposed
by afranchise agreement are not considered in determining
whether the franchisor controls or has the power to control
the franchisee, if the franchisee has the right to profit from

its effort, commensurate with ownership, and bears the risk
of loss or failure. Any business entity may be found to be an
affiliate, whether or not it is organized for profit or located
inside the United States.

(1) Natureof control. Every business concernis cor- |
sidered as having one or more parties who directly or
indirectly control or have the power to control it. Control
may be affirmative or negative and it isimmaterial whether
it is exercised so long as the power to control exists.

(2) Meaning of “ party or parties” Theterm “party” |
or “parties’ includes, but is not limited to, two or more per-
sons with an identity of interest such as members of the
same family or persons with common investments in more
than one concern. In determining who controls or has the
power to control a concern, persons with an identity of
interest may be treated as though they were one person.

(3) Control through stock ownership. (i) A party isl
considered to control or have the power to control a con-
cern, if the party controls or has the power to control 50
percent or more of the concern’s voting stock.

(if) A party is considered to control or have the|
power to control a concern, even though the party owns,
controls, or has the power to control less than 50 percent of
the concern’s voting stock, if the block of stock the party
owns, controls, or has the power to control islarge, as com-
pared with any other outstanding block of stock. If two or
more parties each owns, controls, or has the power to con-
trol, less than 50 percent of the voting stock of a concern,
and such minority block is equal or substantially equal in
size, and large as compared with any other block outstand-
ing, there is a presumption that each such party controls or
has the power to control such concern; however, such pre-
sumption may be rebutted by a showing that such control or
power to control, in fact, does not exist.

(iii) 1f aconcern’svoting stock is distributed other
than as described above, its management (officers and
directors) is deemed to be in control of such concern.

(4) Stock options and convertible debentures. Stock I
options and convertible debentures exercisable at the time
or within a relatively short time after a size determination
and agreements to merge in the future, are considered as
having a present effect on the power to control the concern.
Therefore, in making a size determination, such options,
debentures, and agreements are treated as though the rights
held thereunder had been exercised.

(5) Woting trusts. If the purpose of a voting trust, or |
similar agreement, is to separate voting power from benefi-
cial ownership of voting stock for the purpose of shifting
control of or the power to control a concern in order that
such concern or another concern may qualify as a small
business within the size regulations, such voting trust shall
not be considered valid for this purpose regardless of
whether it is or is not valid within the appropriate jurisdic-
tion. However, if a voting trust is entered into for a
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legitimate purpose other than that described above, and it is
valid within the appropriate jurisdiction, it may be consid-
ered valid for the purpose of a size determination, provided
such consideration is determined to be in the best interest of
the small business program.

I (6) Control through common management. A con-
cern may be found as controlling or having the power to
control another concern when one or more of the following
circumstances are found to exist, and it is reasonable to con-
clude that under the circumstances, such concern is
directing or influencing, or has the power to direct or influ-
ence, the operation of such other concern.

| (i) Interlocking management. Officers, directors,
employees, or principal stockholders of one concern serve
as aworking majority of the board of directors or officers of
another concern.

(if) Common facilities. One concern shares com-
mon office space and/or employees and/or other facilities
with another concern, particularly where such concerns are
in the same or related industry or field of operation, or
where such concerns were formerly affiliated.

(iii) Newly organized concern. Former officers,
directors, principal stockholders, and/or key employees of
one concern organize anew concern in the same or arelated
industry or field operation, and serve as its officers, direc-
tors, principal stockholders, and/or key employees, and one
concern is furnishing or will furnish the other concern with
subcontracts, financial or technical assistance, and/or facili-
ties, whether for afee or otherwise.

| (7) Control through contractual relationships—(i)
Definition of a joint venture for size determination pur -
poses. A joint venture for size determination purposesis an
association of persons or concerns with interests in any
degree or proportion by way of contract, express or implied,
consorting to engage in and carry out a single specific busi -
ness venture for joint profit, for which purpose they
combine their efforts, property, money, skill, or knowledge,
but not on a continuing or permanent basis for conducting
business generally. A joint venture is viewed as a business
entity in determining power to control its management.

(A) For bundled requirements, apply size stan-
dards for the requirement to individual persons or concerns,
not to the combined assets, of the joint venture.

(B) For other than bundled requirements, apply
size standards for the requirement to individual persons or
concerns, not to the combined assets, of the joint venture,
if—

| (1) A revenue-based size standard appliesto
the requirement and the estimated contract value, including
options, exceeds one-half the applicable size standard; or

(2) Anemployee-based size standard applies
to the requirement and the estimated contract value, includ-
ing options, exceeds $10 million.
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(ii) Joint venture—acquisition and property sale
assistance. Concerns bidding on a particular acquisition or
property sale as joint ventures are considered as affiliated
and controlling or having the power to control each other
with regard to performance of the contract. Moreover, an
ostensible subcontractor which is to perform primary or
vital requirements of a contract may have a controlling role
such to be considered a joint venturer affiliated on the con-
tract with the prime contractor. A joint venture affiliation
finding islimited to particular contracts unless the SBAsize
determination finds general affiliation between the parties.
The rules governing 8(a) Program joint ventures are
described in 13 CFR 124.513.

(iif) Where a.concern is not considered as being an
affiliate of a concern with which it is participating in ajoint
venture, it is necessary, nevertheless, in computing annual
receipts, etc., for the purpose of applying size standards, to
include such concern’ s share of thejoint venture receipts (as
distinguished from its share of the profits of such venture).

(iv) Franchise and license agreements. If a con-
cern operates or isto operate under afranchise (or alicense)
agreement, the following policy is applicable: In determin-
ing whether the franchisor controls or has the power to
control and, therefore, is affiliated with the franchisee, the
restraints imposed on a franchisee by its franchise agree-
ment shall not be considered, provided that the franchisee
has the right to profit from its effort and the risk of loss or
failure, commensurate with ownership. Even though a fran-
chisee may not be controlled by the franchisor by virtue of
the contractua relationship between them, the franchisee
may be controlled by the franchisor or others through com-
mon ownership or common management, in which case
they would be considered as affiliated.

(v) Szedetermination for teaming arrangements.
For size determination purposes, apply the size standard

tests in paragraphs (7)(i)(A) and (B) of this section when a |

teaming arrangement of two or more business concerns sub-
mits an offer, as appropriate.

“Annual receipts.” (1) Annua receipts of a concern
which has been in business for 3 or more complete fiscal
years means the annual average gross revenue of the con-
cern taken for the last 3 fiscal years. For the purpose of this
definition, gross revenue of the concern includes revenues
from sales of products and services, interest, rents, fees,
commissions and/or whatever other sources derived, but
less returns and allowances, sales of fixed assets, interaffil-
iate transactions between a concern and its domestic and
foreign affiliates, and taxes collected for remittance (and if
due, remitted) to athird party. Such revenues shall be mea-
sured as entered on the regular books of account of the
concern whether on a cash, accrua, or other basis of
accounting acceptable to the U.S. Treasury Department for
the purpose of supporting Federal income tax returns,
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except when a change in accounting method from cash to
accrua or accrua to cash hastaken place during such 3-year
period, or when the completed contract method has been
used.

| (i) In any case of change in accounting method
from cash to accrual or accrual to cash, revenuesfor such 3-
year period shal, prior to the calculation of the annual
average, be restated to the accrua method. In any case,
where the completed contract method has been used to
account for revenues in such 3-year period, revenues must
be restated on an accrual basis using the percentage of com-
pletion method.

| (ii) In the case of a concern which does not keep
regular books of accounts, but which is subject to U.S.
Federal income taxation, “annual receipts’ shall be mea
sured as reported, or to be reported to the U.S. Treasury
Department, Internal Revenue Service, for Federal income
tax purposes, except that any return based on a change in
accounting method or on the completed contract method of
accounting must be restated as provided for in the preceding
paragraphs.

| (2) Annual receipts of a concern that has been in busi-
ness for less than 3 complete fiscal years means its total
receiptsfor the period it has been in business, divided by the
number of weeks including fractions of a week that it has
been in business, and multiplied by 52. In calculating total
receipts, the definitions and adjustments related to a change
of accounting method and the compl eted contract method of

| paragraph (1) of this definition, are applicable.

“Number of employees’ is a measure of the average
employment of a business concern and means its average
employment, including the employees of its domestic and
foreign affiliates, based on the number of persons employed
on afull-time, part-time, temporary, or other basis during
each of the pay periods of the preceding 12 months. If a busi-
ness has not been in existence for 12 months, “number of
employees’ means the average employment of such concern
and its affiliates during the period that such concern has been
in existence based on the number of persons employed dur-
ing each of the pay periods of the period that such concern
has been in business. If a business has acquired an affiliate
during the applicable 12-month period, it is necessary, in
computing the applicant's number of employees, to include
the affiliate’'s number of employees during the entire period,
rather than only its employees during the period in which it
has been an affiliate. The employees of aformer affiliate are
not included, even if such concern had been an affiliate dur-
ing a portion of the period.

19.102 Sizestandards.

(8) The SBAestablishes small business size standards on
an industry-by-industry basis. (See 13 CFR part 121.)

(b) Small business size standards are applied by—

(1) Classifying the product or service being acquired
in the industry whose definition, as found in the North
American Industry Classification System (NAICS) Manual

(available via the Internet a
http://www.census.gov/epcd/www/naics.html), best
describes the principal nature of the product or service
being acquired;

(2) Identifying the size standard SBA established for
that industry; and

(3) Specifying the size standard in the solicitation so
that offerors can appropriately represent themselves as
small or large.

(c) For size standard purposes, a product or service shall
be classified in only one industry, whose definition best
describes the principal nature of the product or service
being acquired even though for other purposes it could be
classified in more than one.

(d) When acquiring a product or service that could be
classified in two or more industries with different size stan-
dards, contracting officers shall apply the size standard for
the industry accounting for the greatest percentage of the
contract price.

(e) If a solicitation calls for more than one item and
allows offers to be submitted on any or al of the items, an
offeror must meet the size standard for each item it offersto
furnish. If a solicitation calling for more than one item
requires offers on all or none of the items, an offeror may
qualify asa small business by meeting the size standard for
the item accounting for the greatest percentage of the total
contract price.

(f) Any concern which submits a bid or offer in its own
name, other than on a construction or service contract, but
which proposes to furnish a product which it did not itself
manufacture, is deemed to be a small business when it has
no more than 500 employees, and—

(1) Except as provided in paragraphs (f)(4) through
(f)(7) of this section, in the case of Government acquisitions
set-aside for small businesses, such nonmanufacturer must
furnish in the performance of the contract, the product of a
small business manufacturer or producer, which end prod-
uct must be manufactured or produced in the United States.
The term “nonmanufacturer” includes a concern which can
manufacture or produce the product referred to in the spe-
cific acquisition but does not do so in connection with that
acquisition. For size determination purposes there can be
only one manufacturer of the end item being procured. The
manufacturer of the end item being acquired is the concern
which, with its own forces, transforms inorganic or organic
substances including raw materials and/or miscellaneous
parts or components into such end item. However, see the
limitations on subcontracting at 52.219-14 which apply to
any small business offeror other than a nonmanufacturer for
purposes of set-asides and 8(a) awards.
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(2) A concern which purchases items and packages
them into a kit is considered to be a nonmanufacturer small
business and can qualify as such for a given acquisition if it
meets the size qualifications of a small nonmanufacturer for
the acquisition, and if more than 50 percent of the total
value of the kit and its contents is accounted for by items
manufactured by small business.

(3) For the purpose of receiving a Certificate of
Competency on an unrestricted acquisition, asmall business
nonmanufacturer may furnish any domestically produced or
manufactured product.

(4) Inthe case of acquisitions set aside for small busi-
ness or awarded under section 8(a) of the Small Business
Act, when the acquisition is for a specific product (or a
product in aclass of products) for which the SBAhas deter-
mined that there are no small business manufacturers or
processors in the Federal market, then the SBAmay grant a
classwaiver so that a nonmanufacturer does not have to fur-
nish the product of a small business. For the most current
listing of classes for which SBA has granted a waiver, con-
tact an SBA Office of Government Contracting. A listing
is aso available on SBA’s Internet Homepage at
http://www.sha.gov/gc. Contracting officers may request
that the SBA waive the nonmanufacturer rule for a particu-
lar class of products.

(5) For a specific solicitation, a contracting officer
may request a waiver of that part of the nhonmanufacturer
rule which requires that the actual manufacturer or proces-
sor be asmall business concern if no known domestic small
business manufacturers or processors can reasonably be
expected to offer a product meeting the requirements of the
solicitation.

(6) Requests for waivers shall be sent to the—

Associate Administrator for Government Contracting
United States Small Business Administration

Mail Code 6250

409 Third Street, SW

Washington, DC 20416.

(7) The SBA provides for an exception to the non-
manufacturer rule where the procurement of amanufactured
item processed under the procedures set forth in Part 13 is
set aside for small business and where the anticipated cost
of the procurement will not exceed $25,000. In those pro-
curements, the offeror need not supply the end product of a
small business concern as long as the product acquired is
manufactured or produced in the United States.

(g) In the case of acquisitions set aside for very small
business in accordance with 19.904, offerors may not have
more than 15 employees and may not have average annual
receipts that exceed $1 million.
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(h) Theindustry size standards are published by the Small
Business Administration and are available viathe Internet at
http://www.sba.gov/size/NAICS-cover-page.htm.

Subpart 19.2—Policies

19.201 General policy.

() It is the palicy of the Government to provide maxi-
mum practicable opportunities in its acquisitions to small
business, veteran-owned small business, service-disabled
veteran-owned small business, HUBZone small business,
small disadvantaged business, and women-owned small
business concerns.  Such concerns must a so have the max-
imum practicable opportunity to participate as
subcontractors in the contracts awarded by any executive
agency, consistent with efficient contract performance. The
Small Business Administration (SBA) counsels and assists
small business concerns and assists contracting personnel to
ensure that a fair proportion of contracts for supplies and
services is placed with small business.

(b) The Department of Commerce will determine on an
annual basis, by North American Industry Classification
System (NAICS) Industry Subsector, and region, if any, the
authorized small disadvantaged business (SDB) procure-
ment mechanisms and applicable factors (percentages). The
Department of Commerce determination shall only affect
solicitations that are issued on or after the effective date of
the determination. The effective date of the Department of
Commerce determination shall be no less than 60 days after
its publication date. The Department of Commerce deter-
mination shall not affect ongoing acquisitions. The SDB
procurement mechanisms are a price eval uation adjustment
for SDB concerns (see Subpart 19.11), an evaluation factor
or subfactor for participation of SDB concerns (see
19.1202), and monetary subcontracting incentive clauses
for SDB concerns (see 19.1203). The Department of
Commerce determination shall aso include the applicable
factors, by NAICS Industry Subsector, to be used in the
price evaluation adjustment for SDB concerns (see
19.1104). The General Services Administration shall post
the Department of Commerce determination at
http://www.arnet.gov/References/sdbadjustments.htm. The
authorized procurement mechanisms shall be applied con-
sistently with the policies and procedures in this subpart.
The agencies shal apply the procurement mechanisms
determined by the Department of Commerce. The
Department of Commerce, in making its determination, is
not limited to the SDB procurement mechanisms identified
in this section where the Department of Commerce has
found substantial and persuasive evidence of—
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(1) A persistent and significant underutilization of
minority firmsin aparticular industry, attributable to past or
present discrimination; and

(2) A demonstrated incapacity to aleviate the problem
by using those mechanisms.

(c) Heads of contracting activities are responsible for
effectively implementing the small business programs
within their activities, including achieving program goals.
They are to ensure that contracting and technical personnel
maintain knowledge of small business program require-
ments and take all reasonable action to increase
participation in their activities contracting processes by
these businesses.

(d) The Small Business Act requires each agency with
contracting authority to establish an Office of Small and
Disadvantaged Business Utilization (see section (k) of the
Small Business Act). Management of the office shall be the
responsibility of an officer or employee of the agency who
shall, in carrying out the purposes of the Act—

(1) Be known as the Director of Small and
Disadvantaged Business Utilization;

(2) Be appointed by the agency head;

(3) Beresponsible to and report directly to the agency
head or the deputy to the agency head;

(4) Be responsible for the agency carrying out the
functions and duties in sections 8, 15, and 31 of the Small
Business Act.

(5) Work with the SBA procurement center represen-
tative to—

(i) Identify proposed solicitations that involve
bundling;

(i) Facilitate small business participation as con-
tractors including small business contract teams, where
appropriate; and

(iii) Facilitate small business participation as sub-
contractors and suppliers where participation by small
business concerns as contractorsis unlikely;

(6) Assist small business concerns in obtaining pay-
ments under their contracts, late payment, interest penalties,
or information on contractual payment provisions,

(7) Have supervisory authority over agency personnel
to the extent that their functions and duties relate to sections
8, 15, and 31 of the Small Business Act.

(8) Assign a small business technical advisor to each
contracting activity within the agency to which the SBAhas
assigned a representative (see 19.402)—

(i) Who shall be a full-time employee of the con-
tracting activity, well qualified, technically trained, and
familiar with the supplies or services contracted for by the
activity; and

(if) Whose principal duty is to assist the SBA's
assigned representative in performing functions and duties
relating to sections 8, 15, and 31 of the Small Business Act;

(9) Cooperate and consult on a regular basis with the
SBA in carrying out the agency’s functions and duties in
sections 8, 15, and 31 of the Small Business Act;

(10) Make recommendations in accordance with
agency procedures as to whether a particular acquisition
should be awarded under Subpart 19.5 as a small business
set-aside, under Subpart 19.8 as a Section 8(a) award, or
under Subpart 19.13 as a HUBZone set-aside.

(e) Small Business Specialists must be appointed and act
in accordance with agency regulations.

(f)(1) Each agency shall designate, at levelsit determines
appropriate, personnel responsible for determining whether,
in order to achieve the contracting agency’s goal for SDB
concerns, the use of the SDB mechanism in Subpart 19.11
has resulted in an undue burden on non-SDB firmsin one of
the Industry Subsectors and regions identified by
Department of Commerce following paragraph (b) of this
section, or is otherwise inappropriate. Determinations
under this subpart are for the purpose of determining future
acquisitions and shall not affect ongoing acquisitions.
Requests for a determination, including supporting ratio-
nale, may be submitted to the agency designee. If the
agency designee makes an affirmative determination that
the SDB mechanism has an undue burden or is otherwise
inappropriate, the determination shall be forwarded through
agency channels to the OFPP, which shall review the deter-
mination in consultation with the Department of Commerce
and the Small Business Administration. At aminimum, the
following information should be included in any submittal:

(i) A determination of undue burden or other inap-
propriate effect, including proposed corrective action.

(i) The Industry Subsector affected.

(iii) Supporting information to justify the determi-
nation, including, but not limited to, dollars and percentages
of contracts awarded by the contracting activity under the
affected Industry Subsector for the previoustwo fiscal years
and current fiscal year to date for—

(A) Total awards;

(B) Total awards to SDB concerns,

(C) Awards to SDB concerns awarded contracts
under the SDB price evaluation adjustment where the SDB
concerns would not otherwise have been the successful
offeror;

(D) Number of successful and unsuccessful
SDB offerors; and

(E) Number of successful and unsuccessful
non-SDB offerors.
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(iv) A discussion of the pertinent findings, includ-
ing any peculiarities related to the industry, regions or
demographics.

(v) A discussion of other efforts the agency has
undertaken to ensure equal opportunity for SDBs in con-
tracting with the agency.

(2) After consultation with OFPP, or if the agency
does not receive aresponse from OFPP within 90 days after
notice is provided to OFPP, the contracting agency may
limit the use of the SDB mechanism in Subpart 19.11 until
the Department of Commerce determines the updated price
evaluation adjustment, as required by thissection. Thislim-
itation shall not apply to solicitations that already have been
synopsized.

19.202 Specific policies.

In order to further the policy in 19.201(a), contracting
officers shall comply with the specific policieslisted in this
section and shall consider recommendations of the agency
Director of Small and Disadvantaged Business Utilization,
or the Director's designee, as to whether a particular acqui-
sition should be awarded under Subpart 19.5, 19.8, or 19.13.
The contracting officer shall document the contract file
whenever the Director's recommendations are not accepted.

19.202-1 Encouraging small business participation in
acquisitions.

Small business concerns shall be afforded an equitable
opportunity to compete for all contracts that they can per-
form to the extent consistent with the Government’s
interest. When applicable, the contracting officer shall take
the following actions:

(a) Divide proposed acquisitions of supplies and services
(except construction) into reasonably small lots (not less
than economic production runs) to permit offers on quanti-
ties less than the total requirement.

(b) Plan acquisitions such that, if practicable, more than
one small business concern may perform the work, if the
work exceeds the amount for which a surety may be guar-
anteed by SBA against loss under 15 U.S.C. 694b.

(c) Ensure that delivery schedules are established on a
realistic basis that will encourage small business participa-
tion to the extent consistent with the actual requirements of
the Government.

(d) Encourage prime contractors to subcontract with
small business concerns (see Subpart 19.7).

(e)(1) Provide a copy of the proposed acquisition pack-
age to the SBAprocurement center representative at least 30
days prior to the issuance of the solicitation if—
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(i) The proposed acquisition is for supplies or ser-
vices currently being provided by a small business and the
proposed acquisition is of a quantity or estimated dollar
value, the magnitude of which makes it unlikely that small
businesses can compete for the prime contract;

(if) The proposed acquisition is for construction
and seeks to package or consolidate discrete construction
projects and the magnitude of this consolidation makes it
unlikely that small businesses can compete for the prime
contract; or

(iii) The proposed acquisition is for a bundled
requirement. (See 10.001(c)(2)(i) for mandatory 30-day
notice requirement to incumbent small business concerns.)

(2) The contracting officer also must provide a state-
ment explaining why the—

(i) Proposed acquisition cannot be divided into rea-
sonably small lots (not less than economic production runs)
to permit offers on quantities|ess than the total requirement;

(ii) Delivery schedules cannot be established on a
realistic basis that will encourage small business participa
tion to the extent consistent with the actual requirements of
the Government;

(iii) Proposed acquisition cannot be structured so
as to make it likely that small businesses can compete for
the prime contract;

(iv) Consolidated construction project cannot be
acquired as separate discrete projects; or

(v) Bundling is necessary and justified.

(3) The 30-day notification process shall occur con-
currently with other processing steps required prior to the
issuance of the solicitation.

(4) If the contracting officer rejects the SBA procure-
ment center representative's recommendation, made in
accordance with 19.402(c)(2), the contracting officer shall
document the basis for the rejection and notify the SBApro-
curement center representative in accordance with 19.505.

19.202-2 L ocating small business sour ces.

The contracting officer must, to the extent practicable,
encourage maximum participation by small business, vet-
eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns
in acquisitions by taking the following actions:

(8) Include on mailing lists al established and potential
small business sources, including those located in labor sur-
plus areas and HUBZones, if the concerns have submitted
acceptable applications or appear from other representations
to be qualified small business concerns.
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(b) Before issuing solicitations, make every reasonable
effort to find additional small business concerns, unlesslists
are already excessively long and only some of the concerns
on the list will be solicited. This effort should include con-
tacting the agency SBA procurement center representative,
or if thereis none, the SBA.

(c) Publicize solicitations and contract awards in the
“Commerce Business Daily” (see Subparts 5.2 and 5.3).

19.202-3 Equal low bids.

In the event of equal low bids (see 14.408-6), awards
shall be madefirst to small business concernswhich are aso
labor surplus area concerns, and second to small business
concerns which are not also labor surplus area concerns.

19.202-4 Solicitation.

The contracting officer must encourage maximum
response to solicitations by small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns by
taking the following actions:

(a) Allow the maximum amount of time practicable for
the submission of offers.

(b) Furnish specifications, plans, and drawings with
solicitations, or furnish information asto where they may be
obtained or examined.

(c) Send solicitations to—

(1) All small business concerns on the solicitation
mailing list; or

(2) A pro rata number of small business concerns
when less than a complete list is used.

(d) Provide to any small business concern, upon its
request, a copy of hid sets and specifications with respect to
any contract to be |et, the name and telephone number of an
agency contact to answer questions related to such prospec-
tive contract and adequate citations to each major Federal
law or agency rule with which such business concern must
comply in performing such contract other than laws or
agency rules with which the small business must comply
when doing business with other than the Government.

19.202-5 Data collection and reporting requirements.

Agencies must measure the extent of small business par-
ticipation in their acquisition programs by taking the
following actions:

(8 Require each prospective contractor to represent
whether it is a smal business, veteran-owned small busi-
ness, service-disabled veteran-owned small business,
HUBZone small business, small disadvantaged business, or

women-owned small business concern (see the provision at
52.219-1, Small Business Program Representations).

(b) Accurately measure the extent of participation by
small business, veteran-owned small business, service-dis-
abled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns in Government acquisitions in
terms of the total value of contracts placed during each fis-
cal year, and report data to the SBAat the end of each fiscal
year (see Subpart 4.6).

19.202-6 Determination of fair market price.

(@) The fair market price shall be the price achieved in
accordance with the reasonable price guidelines in 15.404-
1(b) for—

(1) Total and partial small business set-asides (see
Subpart 19.5);

(2) HUBZone set-asides (see Subpart 19.13);

(3) Contracts utilizing the price evaluation adjustment
for small disadvantaged business concerns (see Subpart
19.11); and

(4) Contracts utilizing the price evaluation preference
for HUBZone small business concerns (see Subpart 19.13).

(b) For 8(a) contracts, both with respect to meeting the
requirement at 19.806(b) and in order to accurately estimate
the current fair market price, contracting officers shall fol-
low the procedures at 19.807.

Subpart 19.3—Deter mination of Small
Business Statusfor Small Business Programs

19.301 Representation by the offeror.

(@) To be eligible for award as a small business, an
offeror must represent in good faith that it is a small busi-
ness at the time of its written representation. An offeror may
represent that it is a small business concern in connection
with a specific solicitation if it meets the definition of a
small business concern applicable to the solicitation and has
not been determined by the Small Business Administration
(SBA) to be other than a small business.

(b) The contracting officer shall accept an offeror’s rep-
resentation in a specific bid or proposal that it is a small
business unless (1) another offeror or interested party chal-
lenges the concern’ s small business representation or (2) the
contracting officer has a reason to question the representa-
tion. Challenges of and questions concerning a specific
representation shall be referred to the SBA in accordance
with 19.302.

(c) An offeror’s representation that it is a small business
isnot binding onthe SBA. If an offeror’s small business sta:
tus is challenged, the SBA will evaluate the status of the
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concern and make a determination, which will be binding
on the contracting officer, as to whether the offeror is a
small business. A concern cannot become eligible for a spe-
cific award by taking action to meet the definition of asmall
business concern after the SBAhas determined that it is not
asmall business.

(d) If the SBA determines that the status of a concern as
asmall business, veteran-owned small business, HUBZone
small business, small disadvantaged business, or women-
owned small business has been misrepresented in order to
obtain a set-aside contract, an 8(a) subcontract, a subcon-
tract that is to be included as part or al of agoa contained
in a subcontracting plan, or a prime or subcontract to be
awarded as aresult, or in furtherance of any other provision
of Federal law that specifically references Section 8(d) of
the Small Business Act for a definition of program eligibil-
ity, the SBAmay take action as specified in Section 16(d) of
the Act. If the SBAdeclines to take action, the agency may
initiate the process. The SBA's regulations on penalties for
misrepresentations and false statements are contained in 13
CFR 124.6.

19.302 Protesting a small business representation.

(a) An offeror, the SBA, or another interested party may
protest the small business representation of an offeror in a
specific offer. However, for competitive 8(a) contracts, the
filing of a protest is limited to an offeror, the contracting
officer, or the SBA.

(b) Any time after offers are opened, the contracting offi-
cer may question the small business representation of any
offeror in a specific offer by filing a contracting officer’s
protest (see paragraph (c) below).

(c)(1) Any contracting officer who receives a protest,
whether timely or not, or who, as the contracting officer,
wishes to protest the small business representation of an
offeror, shall promptly forward the protest to the SBA
Government Contracting Area Office for the geographical
areawhere the principal office of the concern in question is
located.

(2) The protest, or confirmation if the protest was ini -
tiated orally, shall be in writing and shall contain the basis
for the protest with specific, detailed evidence to support the
allegation that the offeror isnot small. The SBAwill dismiss
any protest that does not contain specific grounds for the
protest.

(d) In order to affect aspecific solicitation, a protest must
be timely. SBA's regulations on timeliness are contained in
13 CFR 121.1004. SBA's regulations on timeliness related
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to protests of disadvantaged status are contained in 13 CFR
124, Subpart B.

(1) To be timely, a protest by any concern or other
interested party must be received by the contracting officer
(see (d)(2)(i) and (ii) of this section) by the close of business
of the 5th business day after bid opening (in sealed bid
acquisitions) or receipt of the specia notification from the
contracting officer that identifies the apparently successful
offeror (in negotiated acquisitions) (see 15.503(a)(2)).

(i) A protest may be made oraly if it is confirmed
in writing either within the 5-day period or by letter post-
marked no later than 1 business day after the oral protest.

(i) A protest may be made in writing if it is deliv-
ered to the contracting officer by hand, telegram, or letter
postmarked within the 5-day period.

(2) A contracting officer’s protest is always consid-
ered timely whether filed before or after award.

(3) A protest under a MultipleAward Schedule will be
timely if received by SBAat any time prior to the expiration
of the contract period, including renewals.

(e) Upon receipt of a protest from or forwarded by the
Contracting Office, the SBA will—

(1) Notify the contracting officer and the protester of
the date it was received, and that the size of the concern
being challenged is under consideration by the SBA; and

(2) Furnish to the concern whose representation is
being protested a copy of the protest and a blank SBAForm
355, Application for Small Business Determination, by cer-
tified mail, return receipt requested.

(f) Within 3 business days after receiving a copy of the
protest and the form, the challenged offeror must file with the
SBA acompleted SBAForm 355 and a statement answering
the alegationsin the protest, and furnish evidence to support
its position. If the offeror does not submit the required mate-
rial within the 3 business days or another period of time
granted by the SBA, the SBAmay assume that the disclosure
would be contrary to the offeror’ sinterests.

(9)(1) Within 10 business days after receiving a protest,
the challenged offeror’s response, and other pertinent infor-
mation, the SBA will determine the size status of the
challenged concern and notify the contracting officer, the
protester, and the challenged offeror of its decision by certi-
fied mail, return receipt requested.

(2) The SBA Government Contracting Area Director,
or designee, will determine the small business status of the
guestioned bidder or offeror and notify the contracting offi -
cer and the bidder or offeror of the determination. Award
may be made on the basis of that determination. This deter-
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(b) If apartial set-aside is involved, the contracting offi-
cer shall refer to the SBA the entire quantity to which the
concern may be entitled, if responsible.

(c) Thereferral shall include—

(1) A notice that a small business concern has been
determined to be nonresponsible, specifying the elements of
responsibility the contracting officer found lacking; and

(2) If applicable, a copy of the following:

(i) Solicitation.

(ii) Final offer submitted by the concern whose
responsibility is at issue for the procurement.

(iif) Abstract of bids or the contracting officer’s
price negotiation memorandum.

(iv) Preaward survey.

(v) Technical data package (including drawings,
specifications and statement of work).

(vi) Any other justification and documentation
used to arrive at the nonresponsibility determination.

(d) For any single acquisition, the contracting officer
shall make only one referral a atime regarding a determi-
nation of nonresponsibility.

(e) Contract award shall be withheld by the contracting
officer for a period of 15 business days (or longer if agreed
to by the SBAand the contracting officer) following receipt
by the appropriate SBA Area Office of a referra that
includes all required documentation.

19.602-2 Issuing or
Competency (COC).
Within 15 business days (or alonger period agreed to by

the SBAand the contracting agency) after receiving anotice

that a small business concern lacks certain elements of
responsibility, the SBA Area Office will take the following
actions:

(@) Inform the small business concern of the contracting
officer’s determination and offer it an opportunity to apply
to the SBA for a COC. (A concern wishing to apply for a
COC should notify the SBA Area Office serving the geo-
graphical area in which the headquarters of the offeror is
located.)

(b) Upon timely receipt of a complete and acceptable
application, elect to visit the applicant’ sfacility to review its
responsibility.

(1) The COC review process is not limited to the
areas of nonresponsibility cited by the contracting officer.

(2) The SBA may, a its discretion, independently
evaluate the COC applicant for all elements of responsibil-
ity, but may presume responsibility exists as to elements
other than those cited as deficient.

(c) Consider denying a COC for reasons of honresponsi -
bility not originally cited by the contracting officer.

(d) When the Area Director determines that a COC is
warranted (for contracts valued at $25,000,000 or less),

denying a Certificate of

notify the contracting officer and provide the following
options:

(1) Accept the Area Director’s decision to issue a
COC and award the contract to the concern. The COC
issuance letter will then be sent, including as an attachment
adetailed rationale for the decision; or

(2) Ask the Area Director to suspend the case for one
or more of the following purposes:

(i) To permit the SBA to forward a detailed ratio-
nale for the decision to the contracting officer for review
within a specified period of time.

(ii) To afford the contracting officer the opportu-
nity to meet with the Area Office to review all
documentation contained in the case file and to attempt to
resolve any issues.

(iii) To submit any information to the SBA Area
Office that the contracting officer believes the SBA did not
consider (at which time, the SBAArea Office will establish
a new suspense date mutually agreeable to the contracting
officer and the SBA).

(iv) To permit resolution of an appeal by the con-
tracting agency to SBA Headquarters under 19.602-3.
However, there is no contracting officer’s appeal when the
Area Office proposes to issue a COC valued at $100,000 or
less.

(e) At the completion of the process, notify the concern
and the contracting officer that the COC is denied or is
being issued.

(f) Refer recommendations for issuing a COC on con-
tracts greater than $25,000,000 to SBA Headquarters.

19.602-3 Resolving differences between the agency and
the Small Business Administration.

(8 COCs valued between $100,000 and $25,000,000.
(1) When disagreements arise about a concern’s ability to
perform, the contracting officer and the SBA shall make
every effort to reach aresolution before the SBAtakes final
action on a COC. This shall be done through the complete
exchange of information and in accordance with agency
procedures. If agreement cannot be reached between the
contracting officer and the SBAArea Office, the contracting
officer shall request that the Area Office suspend action and
refer the matter to SBAHeadquarters for review. The SBA
Area Office shall honor the request for areview if the con-
tracting officer agrees to withhold award until the review
process is concluded. Without an agreement to withhold
award, the SBA Area Office will issue the COC in accor-
dance with applicable SBA regulations.

(2) SBA Headquarters will furnish written notice to
the procuring agency’s Director, Office of Small and
Disadvantaged Business Utilization (OSDBU) or other des-
ignated official (with a copy to the contracting officer) that
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the case file has been received and that an appeal decision
may be requested by an authorized official.

(3) If the contracting agency decidesto file an appeadl,
it must notify SBA Headquarters through its procuring
agency’s Director, OSDBU, or other designated official,
within 10 business days (or a time period agreed upon by
both agencies) that it intends to appeal the issuance of the
COcC.

(4) The appea and any supporting documentation
shall be filed by the procuring agency’s Director, OSDBU,
or other designated official, within 10 business days (or a
period agreed upon by both agencies) after SBA
Headquarters receives the agency’s notification in accor-
dance with paragraph (a)(3) of this subsection.

(5) The SBA Associate Administrator for
Government Contracting will make afinal determination, in
writing, to issue or to deny the COC.

(b) SBA Headquarters' decisions on COCs valued over
$25,000,000. (1) Prior to taking final action, SBA
Headquarters will contact the contracting agency and offer
it the following options:

(i) To request that the SBA suspend case process-
ing to allow the agency to meet with SBA Headquarters
personnel and review all documentation contained in the
casefile; or

(ii) To submit to SBA Headquarters for evaluation
any information that the contracting agency believes has not
been considered.

(2) After reviewing al available information, the
SBA will make a final decision to either issue or deny the
COcC.

(c) Reconsideration of a COC after issuance. (1) The
SBA reserves the right to reconsider its issuance of a COC,
prior to contract award, if—

(i) The COC applicant submitted false informa-
tion or omitted materially adverse information; or

(i) The COC has been issued for more than 60
days (in which case the SBAmay investigate the firm’'s cur-
rent circumstances).

(2) When the SBA reconsiders and reaffirms the
COC, the procedures in subsection 19.602-2 do not apply.

(3) Denial of a COC by the SBAdoes not preclude a
contracting officer from awarding a contract to the referred
concern, nor does it prevent the concern from making an
offer on any other procurement.

19.602-4 Awarding the contract.

(a) If new information causes the contracting officer to
determine that the concern referred to the SBA isactually
responsible to perform the contract, and award has not
already been made under paragraph (c) of this subsection,
the contracting officer shall reverse the determination of
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nonresponsibility, notify the SBA of this action, withdraw
the referral, and proceed to award the contract.

(b) The contracting officer shall award the contract to
the concern in question if the SBA issues a COC &fter
receiving thereferral. An SBA-certified concern shall not be
required to meet any other requirements of responsibility.
SBA COC'’s are conclusive with respect to all elements of
responsibility of prospective small business contractors.

(c) The contracting officer shall proceed with the acqui -
sition and award the contract to another appropriately
selected and responsible offeror if the SBAhas not issued a
COC within 15 business days (or a longer period of time
agreed to with the SBA) after receiving the referral.

Subpart 19.7—The Small Business
Subcontracting Program

19.701 Definitions.

As used in this subpart—

“Commercial plan” means a subcontracting plan (includ-
ing goals) that covers the offeror’s fiscal year and that
appliesto the entire production of commercial items sold by
either the entire company or a portion thereof (e.g., division,
plant, or product line).

“Failure to make a good faith effort to comply with the
subcontracting plan” means willful or intentional failure to
perform in accordance with the requirements of the subcon-
tracting plan, or willful or intentional action to frustrate the
plan.

“Individual contract plan” means a subcontracting plan
that covers the entire contract period (including option peri-
ods), applies to a specific contract, and has goals that are
based on the offeror’s planned subcontracting in support of
the specific contract, except that indirect costs incurred for
common or joint purposes may be allocated on a prorated
basis to the contract.

“Master plan” means a subcontracting plan that contains
all the required elements of an individual contract plan,
except goals, and may be incorporated into individua con-
tract plans, provided the master plan has been approved.

“Subcontract” means any agreement (other than one
involving an employer-employee relationship) entered into
by a Government prime contractor or subcontractor calling
for supplies and/or services required for performance of the
contract, contract modification, or subcontract.

19.702 Statutory requirements.

Any contractor receiving a contract for more than the
simplified acquisition threshold must agree in the contract
that small business, veteran-owned small business, service-
disabled veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns will have the maximum practicable
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opportunity to participate in contract performance consis-
tent with its efficient performance. Itisfurther the policy of
the United States that its prime contractors establish proce-
duresto ensure the timely payment of amounts due pursuant
to the terms of their subcontracts with small business, vet-
eran-owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns.

(a) Except as stated in paragraph (b) of this section,
Section 8(d) of the Small Business Act (15 U.S.C. 637(d))
imposes the following requirements regarding subcontract-
ing with small businesses and small business subcontracting
plans:

(1) In negotiated acquisitions, each solicitation of
offers to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the apparently successful offeror to submit an
acceptable subcontracting plan. If the apparently successful
offeror fails to negotiate a subcontracting plan acceptable to
the contracting officer within the time limit prescribed by
the contracting officer, the offeror will be ineligible for
award.

(2) In sealed bidding acquisitions, each invitation for
bids to perform a contract or contract modification, that
individually is expected to exceed $500,000 ($1,000,000 for
construction) and that has subcontracting possibilities, shall
require the bidder selected for award to submit a subcon-
tracting plan. If the selected bidder fails to submit a plan
within the time limit prescribed by the contracting officer,
the bidder will be ineligible for award.

(b) Subcontracting plans (see paragraphs (a)(1) and (2)
of this section) are not required—

(1) From small business concerns;

(2) For personal services contracts;

(3) For contracts or contract modifications that will be
performed entirely outside of any State, territory, or posses-
sion of the United States, the District of Columbia, and the
Commonwealth of Puerto Rico; or

(4) For modifications to contracts within the general
scope of the contract that do not contain the clause at
52.219-8, Utilization of Small Business Concerns (or equiv-
dent prior clauses, eg., contracts awarded before the
enactment of Public Law 95-507).

(c) As stated in 15 U.S.C. 637(d)(8), any contractor or
subcontractor failing to comply in good faith with the
requirements of the subcontracting plan is in materia
breach of its contract. Further, 15 U.S.C. 637(d)(4)(F)
directs that a contractor's failure to make a good faith effort
to comply with the requirements of the subcontracting plan
shall result in the imposition of liquidated damages.

(d) Asauthorized by 15 U.S.C. 637(d)(11), certain costs
incurred by amentor firm in providing developmental assis-

tance to a protégé firm under the Department of Defense
Pilot Mentor-Protégé Program, may be credited as subcon-
tract awards to a small disadvantaged business for the
purpose of determining whether the mentor firm attains a
small disadvantaged business goal under any subcontracting
plan entered into with any executive agency. However, the
mentor-protégé agreement must have been approved by
the—

Office of Small and Disadvantaged Business
Utilization

Office of the Under Secretary of Defense

(Acquisition, Technology and L ogistics)

1777 N. Kent Street

Suite 9100

Arlington, VA 22209

before developmental assistance costs may be credited
against subcontracting goals. A list of approved agreements
may be obtained at http://www.acq.osd.mil/sadbu/
mentor_protege/ or by calling 1-800-553-1858.

19.703 Eligibility requirementsfor participating in the
program.

(a) To be €ligible as a subcontractor under the program,
aconcern must represent itself as a small business, veteran-
owned small business, service-disabled veteran-owned
small business, HUBZone small business, small disadvan-
taged business, or woman-owned small business concern.

(1) To represent itself as a small business, veteran-
owned small business, service-disabled veteran-owned
small business, HUBZone small business, or woman-owned
small business concern, a concern must meet the appropri-
ate definition (see 2.101 and 19.001).

(2) In connection with a subcontract, or a requirement
for which the apparently successful offeror received an
evaluation credit for proposing one or more SDB subcon-
tractors, the contracting officer or the SBA may protest the
disadvantaged status of a proposed subcontractor. Such
protests will be processed in accordance with 13 CFR
124.1015 through 124.1022. Other interested parties may
submit information to the contracting officer or the SBA in
an effort to persuade the contracting officer or the SBA to
initiate a protest. Such protests, in order to be considered
timely, must be submitted to the SBAprior to completion of
performance by the intended subcontractor.

(b) A contractor acting in good faith may rely on the writ-
ten representation of its subcontractor regarding the
subcontractor’s status as a small business, veteran-owned
small business, service-disabled veteran-owned small busi-
ness, HUBZone small business, or a woman-owned small
business concern. The clause a 52.219-25, Small
Disadvantaged Business Participation Program—
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Disadvantaged Status and Reporting, requires the contractor
to obtain representations of small disadvantaged status from
subcontractors through use of a provision substantially the
same as paragraph (b)(1)(i) of the provision at 52.219-22,
Small Disadvantaged Business Status. The clause requires
the contractor to confirm that a subcontractor representing
itself as a small disadvantaged business concern is identi-
fied by SBA as a small disadvantaged business concern by
accessing SBA's database (PRO-Net) or by contacting the
SBA's Office of Small Disadvantaged Business
Certification and Eligibility. The contractor, the contracting
officer, or any other interested party can challenge a sub-
contractor’s size status representation by filing a protest, in
accordance with 13 CFR 121.1601 through 121.1608.
Protests challenging a subcontractor’s small disadvantaged
business representation must be filed in accordance with 13
CFR 124.1015 through 124.1022. Protests challenging
HUBZone small business concern status must be filed in
accordance with 13 CFR 126.800.

19.704  Subcontracting plan requirements.
(a) Each subcontracting plan required under 19.702(a)(1)
and (2) must include—

(1) Separate percentage goals for using small busi-
ness, veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns as subcontractors. Service-dis-
abled veteran-owned small business concerns meet the
definition of veteran-owned small business concerns, and
offerors may include them within the subcontracting plan
goal for veteran-owned small business concerns. A separate
goal for service-disabled veteran-owned small business
concernsis not required;

(2) A statement of the total dollars planned to be sub-
contracted and a statement of the total dollars planned to be
subcontracted to small business, veteran-owned small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns;

(3) A description of the principal types of suppliesand
services to be subcontracted and an identification of types
planned for subcontracting to small business, veteran-owned
small business, HUBZone small business, small disadvan-
taged business, and women-owned small business concerns;

(4) A description of the method used to develop the
subcontracting goals,

(5) A description of the method used to identify poten-
tial sources for solicitation purposes;
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(6) A statement as to whether or not the offeror
included indirect costs in establishing subcontracting goals,
and a description of the method used to determine the pro-
portionate share of indirect costs to be incurred with small
business, veteran-owned small business, HUBZone small
business, small disadvantaged business, and women-owned
small business concerns,

(7) The name of an individual employed by the
offeror who will administer the offeror’s subcontracting
program, and a description of the duties of the individual;

(8) A description of the efforts the offeror will make
to ensure that small business, veteran-owned small busi-
ness, HUBZone small business, small disadvantaged
business, and women-owned small business concerns have
an equitable opportunity to compete for subcontracts;

(9) Assurances that the offeror will include the clause
at 52.219-8, Utilization of Small Business Concerns (see
19.708(a)), in all subcontractsthat offer further subcontract-
ing opportunities, and that the offeror will require al
subcontractors (except small business concerns) that receive
subcontracts in excess of $500,000 ($1,000,000 for con-
struction) to adopt a plan that complies with the
requirements of the clause at 52.219-9, Small Business
Subcontracting Plan (see 19.708(b));

(10) Assurances that the offeror will—

(i) Cooperate in any studies or surveys as may be
required;

(i) Submit periodic reports so that the Government
can determine the extent of compliance by the offeror with
the subcontracting plan;

(i) Submit Standard Form (SF) 294,
Subcontracting Report for Individual Contracts, and SF
295, Summary Subcontract Report, following the instruc-
tions on the forms or as provided in agency regulations; and

(iv) Ensure that its subcontractors agree to submit
SF 294 and SF 295; and

(11) A description of the types of records that will be
maintained concerning procedures adopted to comply with
the reguirements and goals in the plan, including establish-
ing source lists; and a description of the offeror's efforts to
locate small business, veteran-owned small business,
HUBZone small business, small disadvantaged business,
and women-owned small business concerns and to award
subcontracts to them.

(b) Contractors may establish, on a plant or division-
wide basis, a master plan (see 19.701) that contains all the
elements required by the clause at 52.219-9, Small Business
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(b) The processfor obtaining signatures shall be as spec-
ified in 19.811-1(b)(4).

19.811-3 Contract clauses.

(@ The contracting officer shall insert the clause at
52.219-11, Specia 8(a) Contract Conditions, in contracts
between the SBA and the agency when the acquisition is
accomplished using the procedures of 19.811-1(a) and (b).

(b) The contracting officer shall insert the clause at
52.219-12, Specia 8(a) Subcontract Conditions, in con-
tracts between the SBA and its 8(a) contractor when the
acquisition is accomplished using the procedures of 19.811-
1(a) and (b).

() The contracting officer shall insert the clause at
52.219-17, Section 8(a) Award, in competitive solicitations
and contracts when the acquisition is accomplished using
the procedures of 19.805 and in sole source awards which
utilize the alternative procedure in 19.811-1(c).

(d) The contracting officer shal insert the clause at
52.219-18, Notification of Competition Limited to Eligible
8(a) Concerns, in competitive solicitations and contracts
when the acquisition is accomplished using the procedures
of 19.805.

(1) The clause at 52.219-18 with its Alternate | will
be used when competition is to be limited to 8(a) concerns
within one or more specific SBA districts pursuant to
19.804-2.

(2) Theclause at 52.219-18 with its Alternate Il will
be used when the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).

(e) The contracting officer shall insert the clause at
52.219-14, Limitations on Subcontracting, in any solicita-
tion and contract resulting from this subpart.

19.812 Contract administration.

(8 The contracting officer shall assign contract adminis-
tration functions, as required, based on the location of the 8(a)
contractor (see Federal Directory of Contract Administration
Services Components (available via the Internet at
http://ww.dcma.mil/casbook/casbook.htm)).

(b) The agency shall distribute copies of the contract(s)
in accordance with Part 4. All contracts and modifications,
if any, shall be distributed to both the SBA and the firm in
accordance with the timeframes set forth in 4.201.

(c) To the extent consistent with the contracting activ-
ity's capability and resources, 8(a) contractors furnishing
requirements shall be afforded production and technical
assistance, including, when appropriate, identification of
causes of deficiencies in their products and suggested cor-
rective action to make such products acceptable.

(d) An 8(a) contract, whether in the base or an option
year, must be terminated for convenienceif the 8(a) concern

to which it was awarded transfers ownership or control of
the firm or if the contract is transferred or novated for any
reason to another firm, unless the Administrator of the SBA
waives the requirement for contract termination (13 CFR
124.515). The Administrator may waive the termination
requirement only if certain conditions exist. Moreover, a
waiver of the requirement for termination is permitted only
if the 8(a) firm’ srequest for waiver is made to the SBAprior
to the actua relinquishment of ownership or control, except
in the case of death or incapacity where the waiver must be
submitted within 60 days after such an occurrence. The
clauses in the contract entitled “Specia 8(a) Contract
Conditions” and “Special 8(a) Subcontract Conditions’
require the SBA and the 8(a) subcontractor to notify the
contracting officer when ownership of the firm is being
transferred. When the contracting officer receives informa-
tion that an 8(a) contractor is planning to transfer ownership
or control to another firm, the contracting officer must take
action immediately to preserve the option of waiving the
termination requirement. The contracting officer should
determine the timing of the proposed transfer and its effect
on contract performance and mission support. If the con-
tracting officer determines that the SBA does not intend to
waive the termination requirement, and termination of the
contract would severely impair attainment of the agency’s
program objectives or mission, the contracting officer
should immediately notify the SBA in writing that the
agency is requesting a waiver. Within 15 business days
thereafter, or such longer period as agreed to by the agency
and the SBA, the agency head must either confirm or with-
draw the request for waiver. Unlessawaiver isapproved by
the SBA, the contracting officer must terminate the contract
for convenience upon receipt of a written request by the
SBA. Thisreguirement for a convenience termination does
not affect the Government’ s right to terminate for default if
the cause for termination of an 8(a) contract is other than the
transfer of ownership or control.

Subpart 19.9—Very Small Business Pilot
Program

19.901 General.

(8 The Very Small Business Pilot Program was estab-
lished under Section 304 of the Small Business
Administration Reauthorization and Amendments Act of
1994 (Public Law 103-403).

(b) The purpose of the program is to improve access to
Government contract opportunities for concerns that are
substantially below SBA's size standards by reserving cer-
tain acquisitions for competition among such concerns.

(c) This pilot program terminates on September 30,
2000. Therefore, any award under this program must be
made on or before this date.
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19.902 Designated SBA district.
A designated SBA district is the geographic area served
by any of the following SBA district offices:

(1) Albuguerque, NM, serving New Mexico.

(2) Los Angeles, CA, serving the following counties
in Caifornia Los Angeles, Santa Barbara, and Ventura.

(3) Boston, MA, serving Massachusetts.

(4) Louisville, KY, serving Kentucky.

(5) Columbus, OH, serving the following counties in
Ohio: Adams, Allen, Ashland, Athens, Auglaize, Belmont,
Brown, Butler, Champaign, Clark, Clermont, Clinton,
Coshocton, Crawford, Darke, Delaware, Fairfield, Fayette,
Franklin, Gallia, Greene, Guernsey, Hamilton, Hancock,
Hardin, Highland, Hocking, Holmes, Jackson, Knox,
Lawrence, Licking, Logan, Madison, Marion, Meigs,
Mercer, Miami, Monroe, Montgomery, Morgan, Morrow,
Muskingum, Noble, Paulding, Perry, Pickaway, Pike,
Preble, Putnam, Richland, Ross, Scioto, Shelby, Union, Van
Wert, Vinton, Warren, Washington, and Wyandot.

(6) New Orleans, LA, serving Louisiana.

(7) Detroit, MI, serving Michigan.

(8) Philadelphia, PA, serving the State of Delaware
and the following countiesin Pennsylvania: Adams, Berks,
Bradford, Bucks, Carbon, Chester, Clinton, Columbia,
Cumberland, Dauphin, Delaware, Franklin, Fulton,
Huntington, Juniata, Lackawanna, Lancaster, Lebanon,
Lehigh, Luzerne, Lycoming, Mifflin, Monroe,
Montgomery, Montour, Northampton, Northumberland,
Philadelphia, Perry, Pike, Potter, Schuylkill, Snyder,
Sullivan, Susquehanna, Tioga, Union, Wayne, Wyoming,
and York.

(9) El Paso, TX, serving the following counties in
Texas: Brewster, Culberson, El Paso, Hudspeth, Jeff Davis,
Pecos, Presidio, Reeves, and Terrell.

(10) Santa Ana, CA, serving the following countiesin
Cdifornia. Orange, Riverside, and San Bernadino.

19.903 Applicability.

(8) The Very Small Business Pilot Program applies to
acquisitions, including construction acquisitions, with an
estimated value exceeding $2,500 but not greater than
$50,000, when—

(1) In the case of an acquisition for supplies, the con-
tracting officeislocated within the geographical area served
by a designated SBAdistrict; or

(2) In the case of an acquisition for other than sup-
plies, the contract will be performed within the geographical
area served by a designated SBA district.

(b) The Very Small Business Pilot Program does not
apply to—

(1) Acquisitions that will be awarded pursuant to the
8(a) Program; or
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(2) Any requirement that is subject to the Small
Business Competitiveness Demonstration Program (see
Subpart 19.10).

19.904 Procedures.

(@) A contracting officer must set-aside for very small
business concerns each acquisition that has an anticipated
dollar value exceeding $2,500 but not greater than $50,000
if—

(2) In the case of an acquisition for supplies—
(i) The contracting office islocated within the geo-
graphical area served by a designated SBAdistrict; and
(ii) There is a reasonable expectation of obtaining
offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBAdistrict that are competitive in terms
of market prices, quality, and delivery; or
(2) In the case of an acquisition for services—
(i) The contract will be performed within the geo-
graphical area served by a designated SBAdistrict; and
(ii) There is a reasonable expectation of obtaining
offers from two or more responsible very small business
concerns headquartered within the geographical area served
by the designated SBAdistrict that are competitive in terms
of market prices, quality, and delivery.

(b) Contracting officers must determine the applicable
designated SBA district office as defined at 19.902. The
geographic areas served by the SBALos Angeles and Santa
Ana District offices will be treated as one designated SBA
district for the purposes of this subpart.

(c) If no reasonable expectation exists under paragraphs
(@(2)(ii) and (a)(2)(ii) of this section, the contracting offi-
cer must document the file and proceed with the acquisition
in accordance with Subpart 19.5.

(d) If the contracting officer receives only one acceptable
offer from a responsible very small business concern in
response to a very small business set-aside, the contracting
officer should make an award to that firm. If there is no
offer received from a very small business concern, the con-
tracting officer must cancel the very small business
set-aside and proceed with the acquisition in accordance
with Subpart 19.5.

19.905 Solicitation provision and contract clause.

Insert the clause at 52.219-5, Very Small Business Set-
Aside, in solicitations and contracts if the acquisition is set
aside for very small business concerns.

(8) Insert the clause at 52.219-5 with its Alternate |—

(2) In construction or service contracts; or

(2) When the acquisition is for a product in a class for
which the Small Business Administration has waived the
nonmanufacturer rule (see 19.102(f)(4) and (5)).
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22.101-2

22.000 Scope of part.

This part—

(@) Deals with general policies regarding contractor
labor relations as they pertain to the acquisition process;

(b) Prescribes contracting policy and procedures for
implementing pertinent labor laws; and

(c) Prescribes contract clauses with respect to each per-
tinent labor law.

22.001 Definition.
“Administrator” or “Administrator, Wage and Hour
Division,” as used in this part, meansthe—

Administrator

Weage and Hour Division

Employment Standards Administration
U.S. Department of Labor
Washington, DC 20210

or an authorized representative.

Subpart 22.1—Basic Labor Policies
22101 Labor relations.

22.101-1 General.

(8 Adgencies shall maintain sound relations with indus-
try and labor to ensure (1) prompt receipt of information
involving labor relations that may adversely affect the
Government acquisition process and (2) that the
Government obtains needed supplies and services without
delay. All matters regarding labor relations shall be handled
in accordance with agency procedures.

(b) Agencies shall remain impartial concerning any dis-
pute between labor and contractor management and not
undertake the conciliation, mediation, or arbitration of a
labor dispute. To the extent practicable, agencies should
ensure that the parties to the dispute use al available meth-
ods for resolving the dispute, including the services of the
National Labor Relations Board, Federal Mediation and
Conciliation Service, the Nationa Mediation Board and
other appropriate Federal, State, local, or private agencies.

(c) Agencies should, when practicable, exchange infor-
mation concerning labor matters with other affected
agencies to ensure a uniform Government approach con-
cerning a particular plant or labor-management dispute.

(d) Agencies should take other actions concerning labor
relations problems to the extent consistent with their acqui-
sition responsibilities. For example, agencies should—

(1) Notify the agency responsible for conciliation,
mediation, arbitration, or other related action of the exis-
tence of any labor dispute affecting or threatening to affect
agency acquisition programs;

(2) Furnish to the parties to a dispute factual infor-
mation pertinent to the dispute's potential or actual adverse
impact on these programs, to the extent consistent with
security regulations; and

(3) Seek avoluntary agreement between management
and labor, notwithstanding the continuance of the dispute, to
permit uninterrupted acquisition of supplies and services.
This shall only be done, however, if the attempt to obtain
voluntary agreement does not involve the agency in the
merits of the dispute and only after consultation with the
agency responsible for conciliation, mediation, arbitration,
or other related action.

(e) The head of the contracting activity may designate
programs or requirements for which it is necessary that con-
tractors be required to notify the Government of actual or
potential labor disputes that are delaying or threaten to
delay the timely contract performance (see 22.103-5(a)).

22.101-2 Contract pricing and administration.

(a) Contractor labor policies and compensation practices,
whether or not included in labor-management agreements,
are not acceptable bases for alowing costsin cost-reim-
bursement contracts or for recognition of costsin pricing
fixed-price contracts if they result in unreasonable costs to
the Government. For a discussion of allowable costs result-
ing from labor-management agreements, see 31.205-6(c).

(b) Labor disputes may cause work stoppages that delay
the performance of Government contracts. Contracting offi-
cers shall impress upon contractors that each contractor shall
be held accountable for reasonably avoidable delays.
Standard contract clauses dealing with default, excusable
delays, etc., do not relieve contractors or subcontractors from
the responsibility for delays that are within the contractors' or
their subcontractors' control. A delay caused by a strike that
the contractor or subcontractor could not reasonably prevent
can be excused; however, it cannot be excused beyond the
point at which areasonably diligent contractor or subcontrac-
tor could have acted to end the strike by actions such as—

(1) Filing acharge with the National Labor Relations
Board to permit the Board to seek injunctive relief in court;

(2) Using other available Government procedures; and

(3) Using private boards or organizationsto settle dis-
putes.

(c) Strikes normally result in changing patterns of cost
incurrence and therefore may have an impact on the allowa-
bility of costs for cost-reimbursement contracts or for
recognition of costsin pricing fixed-price contracts. Certain
costs may increase because of strikes; e.g., guard services
and attorney’ s fees. Other costs incurred during a strike may
not fluctuate (e.g., “fixed costs” such as rent and deprecia-
tion), but because of reduced production, their proportion of
the unit cost of items produced increases. All costs incurred
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during strikes shall be carefully examined to ensure recogni-
tion of only those costs necessary for performing the contract
in accordance with the Government’ s essential interest.

(d) If, during alabor dispute, the inspectors’ safety is not
endangered, the normal functions of inspection at the plant of
a Government contractor shall be continued without regard to
the existence of alabor dispute, strike, or picket line.

22.101-3 Reporting labor disputes.

The office administering the contract shall report, in
accordance with agency procedures, any potential or actual
labor disputes that may interfere with performing any con-
tracts under its cognizance. If a contract contains the clause
at 52.222-1, Notice to the Government of Labor Disputes,
the contractor also must report any actual or potential dis-
pute that may delay contract performance.

22.101-4 Removal of items from contractors facilities
affected by work stoppages.

(a) Items shall be removed from contractors facilities
affected by work stoppages in accordance with agency pro-
cedures. Agency procedures should allow for the following:

(1) Determine whether removal of items is in the
Government’s interest. Normally the determining factor is
the critical needs of an agency program.

(2) Attempt to arrange with the contractor and the
union representative involved their approva of the ship-
ment of urgently required items.

(3) Obtain appropriate approvas from within the agency.

(4) Determine who will remove the items from the
plant(s) involved.

(b) Avoid the use or appearance of force and prevent
incidents that might detrimentally affect labor-management
relations.

(c) When two or more agencies' requirements are or may
become involved in the remova of items, the contract
administration office shall ensure that the necessary coordi-
nation is accomplished.

22102 Federal and State labor requirements.

22.102-1 Palicy.

Agencies shall cooperate, and encourage contractors to
cooperate with Federal and State agencies responsible for
enforcing labor reguirements such as—

(a) Safety;

(b) Health and sanitation;

(c) Maximum hours and minimum wages,

(d) Equal employment opportunity;
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(e) Child and convict labor;

(f) Age discrimination;

(9) Disabled and Vietnam veteran employment; and
(h) Employment of the handicapped.

22.102-2 Administration.

(a) Agencies shall cooperate with, and encourage contrac-
torsto use to the fullest extent practicable, the United States
Employment Service (USES) and its affiliated local State
Employment Service officesin meeting contractors' labor
requirements. These requirements may be to staff new or
expanding plant facilities, including requirements for work-
ersin al occupations and skills from local labor market areas
or through the Federal - State employment clearance system.

(b) Local State employment offices are operated
throughout the United States, Puerto Rico, Guam, and the
Virgin Islands. In addition to providing recruitment assis-
tance to contractors, cooperation with the local State
Employment Service offices will further the national pro-
gram of maintaining continuous assessment of manpower
requirements and resources on a national and local basis.

(c) The U.S. Department of Labor is responsible for the
administration and enforcement of the Occupational Safety
and Health Act.

22.103 Overtime.

22.103-1 Definition.

“Normal workweek,” as used in this subpart, means,
generally, a workweek of 40 hours. Outside the United
States, its possessions, and Puerto Rico, aworkweek longer
than 40 hours shall be considered normal if—

(1) The workweek does not exceed the norm for the |
area, as determined by local custom, tradition, or law; and

(2) The hoursworked in excess of 40 in the workweek |
are not compensated at a premium rate of pay. |

22.103-2 Palicy.

Contractors shall perform all contracts, so far as practica-
ble, without using overtime, particularly as a regular
employment practice, except when lower overall coststo the
Government will result or when it is necessary to meet urgent
program needs. Any approved overtime, extra-pay shifts, and
multishifts should be scheduled to achieve these objectives.

22.103-3 Procedures.

(a) Solicitations normally shall not specify delivery or
performance schedules that may require overtime at
Government expense.
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payments, disburse any remaining assessments in accor-
dance with agency procedures.

22.303 Administration and enfor cement.

The procedures and reports required for construction
contracts in Subpart 22.4 also apply to investigations of
alleged violations of the Act on other than construction con-
tracts.

22.304 Variations, tolerances, and exemptions.

(@) The Secretary of Labor, under 40 U.S.C. 331, upon
the Secretary's initiative or at the request of any Federa
agency, may provide reasonable limitations and allow vari-
ations, tolerances, and exemptions to and from any or al
provisions of the Act (see 29 CFR 5.15).

(b) The Secretary of Labor may make variations, toler-
ances, and exemptions from the regulatory requirements of
applicable parts of 29 CFR when the Secretary finds that
such action is necessary and proper in the public interest or
to prevent injustice and undue hardship (see 29 CFR 5.14).

22.305 Contract clause.

The contracting officer shall insert the clause at 52.222-
4, Contract Work Hours and Safety Standards
Act—Overtime Compensation, in solicitations and con-
tracts (including, for this purpose, basic ordering
agreements) when the contract may require or involve the
employment of laborers or mechanics. However, the con-
tracting officer shall not include the clause in solicitations
and contracts if it is contemplated that the contract will be
in one of the following categories:

(@) Contracts at or below the simplified acquisition
threshold.

(b) Contracts for supplies, materials, or articles ordinar-
ily available in the open market.

(c) Contracts for transportation by land, air, or water, or
for the transmission of intelligence.

(d) Contracts to be performed solely within a foreign
country or within aterritory under United States jurisdiction
other than a State, the District of Columbia, Puerto Rico, the
Virgin Islands, Outer Continental Shelf Lands as defined in
the Outer Continental Shelf Lands Act (43 U.S.C. 1331),
American Samoa, Guam, Wake Island, and Johnston Island.

(e) Contracts requiring work to be done solely in accor-
dance with the Walsh-Healey Public Contracts Act (see
Subpart 22.6).

(f) Contracts (or portions of contracts) for supplies in
connection with which any required services are merely
incidental to the contract and do not require substantial
employment of |aborers or mechanics.

(g) Contracts for commercial items (see Parts 2 and 12).

(h) Any other contracts exempt under regulations of the
Secretary of Labor (29 CFR 5.15).

Subpart 22.4—L abor Standardsfor Contracts
Involving Construction

22.400 Scope of subpart.

This subpart implements the statutes which prescribe
labor standards requirements for contracts in excess of
$2,000 for construction, alteration, or repair, including
painting and decorating, of public buildings and public
works.  (See definition of “Construction, alteration, or
repair’ in section 22.401.) Labor relations requirements
prescribed in other subparts of Part 22 may also apply.

22401 Definitions.

As used in this subpart—

“Building” or “work” generally means construction
activity as distinguished from manufacturing, furnishing of
materials, or servicing and maintenance work. The terms
include, without limitation, buildings, structures, and
improvements of all types, such as bridges, dams, plants,
highways, parkways, streets, subways, tunnels, sewers,
mains, power lines, pumping stations, heavy generators,
raillways, airports, terminals, docks, piers, wharves, ways,
lighthouses, buoys, jetties, breskwaters, levees, canals,
dredging, shoring, rehabilitation and reactivation of plants,
scaffolding, drilling, blasting, excavating, clearing, and
landscaping. The manufacture or furnishing of materials,
articles, supplies, or equipment (whether or not a Federal or
State agency acquires title to such materias, articles, sup-
plies, or equipment during the course of the manufacture or
furnishing, or owns the materials from which they are man-
ufactured or furnished) is not “building” or “work” within
the meaning of the regulations in this subpart unless con-
ducted in connection with and at the site of such building or
work asis described in the foregoing sentence, or under the
United States Housing Act of 1937 and the Housing Act of
1949 in the construction or development of the project.

“Construction, alteration, or repair” means all types of
work done on a particular building or work at the site
thereof, including without limitation, altering, remodeling,
installation (if appropriate) on the site of the work of items
fabricated off-site, painting and decorating, the transporting
of materials and suppliesto or from the building or work by
the employees of the construction contractor or construction
subcontractor, and the manufacturing or furnishing of mate-
rials, articles, supplies, or equipment on the site of the
building or work by persons employed by the contractor or
subcontractor.

“Laborers or mechanics’—

(1) Those workers, utilized by a contractor or sub-
contractor at any tier, whose duties are manual or physical
in nature (including those workers who use tools or who are
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performing the work of atrade), as distinguished from men- property, as described in paragraph (2) of this definition,
tal or manageria; used by the contractor or subcontractor during construction

| (2) Apprentices, trainees, helpers, and, in the case of
contracts subject to the Contract Work Hours and Safety
Standards Act, watchmen and guards. The terms “appren-
tice” and “trainee” are defined as follows:
(i) “Apprentice” means—

(A) a person employed and individually regis-
tered in a bona fide apprenticeship program registered with
the U.S. Department of Labor, Employment and Training
Administration, Bureau of Apprenticeship and Training, or
with a State Apprenticeship Agency recognized by the
Bureau; or

| (B) aperson in the first 90 days of probationary
employment as an apprentice in such an apprenticeship pro-
gram, whois not individually registered in the program, but
who has been certified by the Bureau of Apprenticeship and
Training or a State Apprenticeship Agency (where appropri-
ate) to be eligible for probationary employment as an
apprentice.

| (if) “Trainee” means a person registered and
receiving on-the-job training in a construction occupation
under aprogram which has been approved in advance by the
U.S. Department of Labor, Employment and Training
Administration, as meeting its standards for on-the-job
training programs and which has been so certified by that
Administration.

| (3) Working foremen who devote more than 20 per-
cent of their time during aworkweek performing duties of a
laborer or mechanic, and who do not meet the criteria of 29
CFR part 541, for the time so spent; and

| (4) Every person performing the duties of alaborer or
mechanic, regardless of any contractual relationship alleged
to exist between the contractor and those individuals.

The terms exclude workers whose duties are primarily

| executive, supervisory (except as provided in paragraph (3)
of this definition), administrative, or clerical, rather than
manual. Persons employed in abonafide executive, admin-
istrative, or professional capacity as defined in 29 CFR part
541 are not deemed to be laborers or mechanics.

|  “Public building” or “public work” means building or
work, the construction, prosecution, completion, or repair of
which, as defined in this section, is carried on directly by
authority of, or with funds of, a Federal agency to serve the
interest of the general public regardiess of whether title
thereof isin a Federal agency.

“Site of the work” is defined as follows:
(1) The “site of the work” is limited to the physical

place or places where the construction called for in the con-
tract will remain when work on it is completed, and nearby
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that, because of proximity, can reasonably beincluded in the
“dte.”

(2) Except as provided in paragraph (3) of this defin-
ition, fabrication plants, mobile factories, batch plants,
borrow pits, job headquarters, tool yards, etc., are parts of
the “site of the work,” provided they are dedicated exclu-
sively, or nearly so, to performance of the contract or
project, and are so located in proximity to the actual con-
struction location that it would be reasonable to include
them.

(3) The“siteof thework” does not include permanent I
home offices, branch plant establishments, fabrication
plants, or tool yards of a contractor or subcontractor whose
locations and continuance in operation are determined
wholly without regard to a particular Federal contract or
project. In addition, fabrication plants, batch plants, borrow
pits, job headquarters, yards, etc., of a commercia supplier
or materialman which are established by a supplier of mate-
rials for the project before opening of bids and not on the
project site, are not included in the “site of the work.” Such
permanent, previoudly established facilities are not a part of
the “site of the work”, even if the operations for a period of
time may be dedicated exclusively, or nearly so, to the per-
formance of a contract.

“Wages’ means the basic hourly rate of pay; any contri- |
bution irrevocably made by a contractor or subcontractor to
atrustee or to a third person pursuant to a bona fide fringe
benefit fund, plan, or program; and the rate of costs to the
contractor or subcontractor which may be reasonably antic-
ipated in providing bonafide fringe benefits to laborers and
mechanics pursuant to an enforceable commitment to carry
out a financially responsible plan or program, which was
communicated in writing to the laborers and mechanics
affected. The fringe benefits enumerated in the Davis-
Bacon Act include medical or hospital care, pensions on
retirement or death, compensation for injuries or illness
resulting from occupational activity, or insurance to provide
any of the foregoing; unemployment benefits; life insur-
ance, disability insurance, sickness insurance, or accident
insurance; vacation or holiday pay; defraying costs of
apprenticeship or other similar programs; or other bonafide
fringe benefits. Fringe benefits do not include benefits
required by other Federal, State, or local law.

22.402 Applicability.
(a) Contracts for construction work. (1) The require-
ments of this subpart apply—
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(c) Agencies will bring this policy to the attention of
contractors. The use of contract clauses is not required.

22,902 Handling complaints.

Agencies shall bring complaints regarding a contractor's
compliance with this policy to that contractor's attention (in
writing, if appropriate), stating the policy, indicating that the
contractor's compliance has been questioned, and request-
ing that the contractor take any appropriate steps that may
be necessary to comply.

Subpart 22.10—Service Contract Act of 1965,
as Amended

22.1000 Scope of subpart.

This subpart prescribes policies and procedures imple-
menting the provisions of the Service Contract Act of 1965,
as amended (41 U.S.C. 351, et seq.), the applicable provi-
sions of the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 201, et seq.), and related Secretary of Labor reg-
ulations and instructions (29 CFR Parts 4, 6, 8, and 1925).

221001 Definitions.

As used in this subpart—

“Act” or “Service Contract Act” means the Service
Contract Act of 1965.

“Agency labor advisor” means an individual responsible
for advising contracting agency officials on Federal contract
labor matters.

“Contractor” includes a subcontractor at any tier whose
subcontract is subject to the provisions of the Act.

“Multiple year contracts’ means contracts having a term
of more than 1 year regardless of fiscal year funding. The
term includes multiyear contracts (see 17.103).

| “Notice’ means Standard Form (SF) 98, “Notice of
Intention to Make a Service Contract and Response to
Notice,” and SF 98a, “Attachment A.” The term “Notice”
is always capitalized in this subpart when it means Standard
Forms 98 and 98a.

“Service contract” means any Government contract, the
principal purpose of which is to furnish services in the
United States through the use of service employees, except
as exempted under section 7 of the Act (41 U.S.C. 356; see
22.1003-3 and 22.1003-4), or any subcontract at any tier
thereunder. See 22.1003-5 and 29 CFR 4.130 for a partial
list of services covered by the Act.

“Service employee” means any person engaged in the
performance of a service contract other than any person
employed in a bona fide executive, administrative, or pro-
fessional capacity, asthoseterms are defined in 29 CFR part

541. Theterm “service employee” includes all such persons
regardless of any contractual relationship that may be
aleged to exist between a contractor or subcontractor and
such persons.

“United States” includes any State of the United States, |
the District of Columbia, Puerto Rico, the Virgin Islands,
Outer Continental Shelf Lands as defined in the Outer
Continental Shelf Lands Act (43 U.S.C. 1331, et seqg.),
American Samoa, Guam, Northern Mariana Islands, Wake
Island, and Johnston Island but does not include any other
territory under U.S. jurisdiction or any U.S. base or posses-
sion within a foreign country.

“Wage and Hour Division” means the unit in the
Employment Standards Administration of the Department
of Labor to which is assigned functions of the Secretary of
Labor under the Act.

“Wage determination” means a determination of mini-
mum wages or fringe benefits made under sections 2(a) or
4(c) of the Act (41 U.S.C. 351(a) or 353(c)) applicable to
the employment in agiven locality of one or more classes of
service employees.

221002 Statutory requirements.

22.1002-1 General.

Service contracts over $2,500 shall contain mandatory
provisions regarding minimum wages and fringe benefits,
safe and sanitary working conditions, notification to
employees of the minimum allowable compensation, and
equivalent Federal employee classifications and wage rates.
Under 41 U.S.C. 353(d), service contracts may not exceed 5
years.

22.1002-2 Wage determinations based on prevailing
rates.

Contractors performing on service contracts in excess of
$2,500 to which no predecessor contractor’s collective bar -
gaining agreement applies shall pay their employees at least
the wages and fringe benefits found by the Department of
Labor to prevail in the locality or, in the absence of awage
determination, the minimum wage set forth in the Fair
Labor Standards Act.

22.1002-3 Wage determinations based on collective
bargaining agreements.

(8 Successor contractors performing on contracts in
excess of $2,500 for substantially the same services per-
formed in the same locality must pay wages and fringe
benefits (including accrued wages and benefits and prospec-
tive increases) at least equal to those contained in any bona
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fide collective bargaining agreement entered into under the
predecessor contract. This requirement is self-executing and
is not contingent upon incorporating a wage determination
or the wage and fringe benefit terms of the predecessor con-
tractor's collective bargaining agreement in the successor
contract. This requirement will not apply if the Secretary of
Labor determines—

(1) After ahearing, that the wages and fringe benefits
are substantially at variance with those which prevail for
services of asimilar character in the locality; or

(2) That the wages and fringe benefits are not the
result of arm's length negotiations.

(b) Paragraphsin this Subpart 22.10 which deal with this
statutory requirement and the Department of Labor'simple-
menting regulations are 22.1008-3, concerning applicability
of this requirement and the forwarding of a collective bar-
gaining agreement with a Notice (SF 98, 98a); 22.1010,
concerning notification to contractors and bargaining repre-
sentatives of procurement dates, 22.1012-3, explaining
when a collective bargaining agreement will not apply due
to late receipt by the contracting officer; and 22.1013 and
22.1021, explaining when the application of a collective
bargaining agreement can be challenged due to a variance
with prevailing rates or lack of arm’s length bargaining.

22.1002-4 Application of the Fair Labor Standards Act
minimum wage.

No contractor or subcontractor holding a service contract
for any dollar amount shall pay any of its employees work-
ing on the contract |ess than the minimum wage specified in
section 6(a)(1) of the Fair Labor Standards Act (29 U.S.C.
206).

22.1003 Applicability.

22.1003-1 General.

This Subpart 22.10 applies to al Government contracts,
the principal purpose of which is to furnish services in the
United States through the use of service employees, except
as exempted in 22.1003-3 and 22.1003-4 of this section, or
any subcontract at any tier thereunder. This subpart does not
apply to individual contract requirements for services in
contracts not having as their principal purpose the furnish-
ing of services. The nomenclature, type, or particular form
of contract used by contracting agencies is not determina-
tive of coverage.
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22.1003-2 Geographical coverage of the Act.

The Act applies to service contracts performed in the
United States (see 22.1001). The Act does not apply to con-
tracts performed outside the United States.

22.1003-3 Statutory exemptions.

The Act does not apply to—

(a8) Any contract for construction, alteration, or repair of
public buildings or public works, including painting and
decorating;

(b) Any work required to be done in accordance with the
provisions of the Walsh-Healey Public Contracts Act (41
U.S.C. 35-45);

(c) Any contract for transporting freight or personnel by
vessel, aircraft, bus, truck, express, railroad, or oil or gas
pipeline where published tariff rates are in effect;

(d) Any contract for furnishing services by radio, tele-
phone, telegraph, or cable companies subject to the
Communications Act of 1934;

(e) Any contract for public utility services;

(f) Any employment contract providing for direct ser-
vices to a Federal agency by an individual or individuals; or

(g) Any contract for operating postal contract stations
for the U.S. Postal Service.

22.1003-4 Administrative limitations,
tolerances, and exemptions.

(8) The Secretary of Labor may provide reasonable limi-
tations and may make rules and regulations alowing
reasonable variations, tolerances, and exemptions to and
from any or all provisions of the Act other than section 10
(41 U.S.C. 358). These will be made only in specia cir-
cumstances where it has been determined that the limitation,
variation, tolerance, or exemption is necessary and proper in
the public interest or to avoid the serious impairment of
Government business, and is in accord with the remedial
purpose of the Act to protect prevailing labor standards (41
U.S.C. 353(h)). See 29 CFR 4.123 for alisting of adminis-
trative exemptions, tolerances, and variations. Requests for
limitations, variances, tolerances, and exemptions from the
Act shall be submitted in writing through contracting chan-
nels and the agency labor advisor to the Wage and Hour
Administrator.

(b) In addition to the statutory exemptions cited in
22.1003-3 of this subsection, the Secretary of Labor has
exempted the following types of contracts from all provi-
sions of the Act:

(1) Contracts entered into by the United States with
common carriers for the carriage of mail by rail, air (except

variations,
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221020 Seniority lists.

If a contract is performed at a Federal facility where
employees may be hired/retained by a succeeding contrac-
tor, the incumbent prime contractor is required to furnish a
certified list of all service employees on the contractor’s or
subcontractor’s payroll during the last month of the con-
tract, together with anniversary dates of employment, to the
contracting officer no later than 10 days before contract
completion. (See paragraph (n) of the clause at 52.222-41,
Service Contract Act of 1965, as amended.) At the com-
mencement of the succeeding contract, the contracting
officer shall provide a copy of the list to the successor con-
tractor for determining employee eligibility for vacation or
other fringe benefits which are based upon length of service,
including service with predecessor contractors if such ben-
efit is required by an applicable wage determination.

221021 Request for hearing.

(@) A contracting agency or other interested party may
reguest a hearing on an issue presented in 22.1013(a). To
obtain a hearing for the contracting agency, the contracting
officer shall submit a written request through appropriate
channels (ordinarily the agency labor advisor) to—

Administrator, Wage and Hour Division
Employment Standards Administration
U.S. Department of Labor

Washington, DC 20210

(b) A request for a substantial variance hearing shall
include sufficient data to show that the rates at issue vary
substantially from those prevailing for similar services in
thelocality. The request shall also include—

(1) The number of the wage determinations at issue;

(2) The name of the contracting agency whose con-
tract isinvolved;

(3) A brief description of the servicesto be performed
under the contract;

(4) The status of the procurement and any estimated
procurement dates, such as bid opening, contract award, and
commencement date of the contract or its follow-up option
period;

(5) A statement of the applicant's case, setting forthin
detail the reasons why the applicant believes that a substan-
tial variance exists with respect to some or al of the wages
and/or fringe benefits;

(6) Names and addresses (to the extent known) of
interested parties; and

(7) Any other datarequired by the Administrator.

(c) A request for an arm'slength hearing shall include—

(1) A statement of the applicant's case, setting forthin
detail the reasons why the applicant believes that the wages
and fringe benefits contained in the collective bargaining

agreement were not reached as aresult of arm'slength nego-
tiations;

(2) A statement regarding the status of the procure-
ment and any estimated procurement dates, such as bid
opening, contract award, and commencement date of the
contract or its follow-up option period; and

(3) Names and addresses (to the extent known) of
interested parties.

(d) Unless the Administrator determines that extraordi-
nary circumstances exist, the Administrator will not
consider requests for a hearing unless received as follows:

(1) For sedled bid contracts, more than 10 days before
the award of the contract; or

(2) For negotiated contracts and for contracts with
provisions exceeding the initial term by option, before the
commencement date of the contract or the follow-up option
period.

22,1022 Withholding of contract payments.

Any violations of the clause at 52.222-41, Service
Contract Act of 1965, as amended, renders the responsible
contractor liable for the amount of any deductions, rebates,
refunds, or underpayments (which includes nonpayment) of
compensation due employees performing the contract. The
contracting officer may withhold—or, upon written request
of the Department of Labor from alevel no lower than that
of Assistant Regional Administrator, Wage and Hour
Division, Employment Standards Administration,
Department of Labor, shall withhold—the amount needed
to pay such underpaid employees from accrued payments
due the contractor on the contract, or on any other prime
contract (whether subject to the Service Contract Act or not)
with the contractor. The agency shall place the amount
withheld in a deposit fund. Such withheld funds shall be
transferred to the Department of Labor for disbursement to
the underpaid employees on order of the Secretary (or
authorized representatives), and Administrative Law Judge,
or the Board of Service Contract Appeals. In addition, the
Department of Labor has given blanket approval to forward
withheld funds pending completion of an investigation or
other administrative proceeding when disposition of with-
held funds remains the final action necessary to close out a
contract.

22.1023 Termination for default.

As provided by the Act, any contractor failure to comply
with the requirements of the contract clauses related to the
Act may be grounds for termination for default (see para-
graph (k) of the clause at 52.222-41, Service Contract Act of
1965, as amended).
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221024 Cooperation with the Department of Labor.
The contracting officer shall cooperate with Department
of Labor representatives in the examination of records,
interviews with service employees, and all other aspects of
investigations undertaken by the Department. When asked,
agencies shall furnish the Wage and Hour Administrator or
a designee, any available information on contractors, sub-
contractors, their contracts, and the nature of the contract
services. The contracting officer shall promptly refer, in
writing to the appropriate regional office of the Department,
apparent violations and complaints received. Employee
complaints shall not be disclosed to the employer.

22,1025 Iné€ligibility of violators.

A list of persons or firms found to be in violation of the
Act is contained in the List of Parties Excluded from
Federal Procurement and Nonprocurement Programs (see
9.404). No Government contract may be awarded to any
violator so listed because of aviolation of the Act, or to any
firm, corporation, partnership, or association in which the
violator has a substantial interest, without the approval of
the Secretary of Labor. This prohibition against award to an
ineligible contractor applies to both prime and subcontracts.

22,1026 Disputes concerninglabor standards.
Disputes concerning labor standards requirements of the
contract are handled under paragraph (t) of the contract
clause at 52.222-41, Service Contract Act of 1965, as
amended, and not under the clause at 52.233-1, Disputes.

Subpart 22.11—Pr ofessional Employee
Compensation

221101 Applicability.

The Service Contract Act of 1965 was enacted to ensure
that Government contractors compensate their blue-collar
service workers and some white-collar service workers
fairly, but it does not cover bona fide executive, administra
tive, or professional employees.

22.1102 Definition.

“Professional employee,” as used in this subpart, means
any person meeting the definition of “employee employed
inabonafide. .. professiona capacity” givenin 29 CFR
541. Theterm embraces members of those professions hav-
ing a recognized status based upon acquiring professional
knowledge through prolonged study. Examples of these
professions include accountancy, actuarial computation,
architecture, dentistry, engineering, law, medicine, nursing,
pharmacy, the sciences (such as biology, chemistry, and
physics, and teaching). To be a professional employee, a
person must not only be a professional but must be involved
essentially in discharging professional duties.
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22,1103 Palicy, procedures, and solicitation provision.

All professional employees shall be compensated fairly
and properly. Accordingly, the contracting officer shall
insert the provision a 52.222-46, Evaluation of
Compensation for Professional Employees, in solicitations
for negotiated service contracts when the contract amount is
expected to exceed $500,000 and the service to be provided
will require meaningful numbers of professional employ-
ees. This provision requires that offerors submit for
evauation a total compensation plan setting forth proposed
salaries and fringe benefits for professional employees
working on the contract. Supporting information will
include data, such as recognized national and regional com-
pensation surveys and studies of professional, public and
private organizations, used in establishing the total compen-
sation structure.  Plans indicating unredlistically low
professional employees compensation may be assessed
adversely as one of the factors considered in making an
award.

Subpart 22.12—Nondisplacement of Qualified
WorkersUnder Certain Contracts

22.1200 Scope of subpart.

This subpart prescribes policies and procedures for
implementing Executive Order (E.O.) 12933 of October 20,
1994, Nondisplacement of Qualified Workers Under
Certain Contracts, and Department of Labor regulations at
29 CFR Part 9.

221201 Statement of policy.

It is the policy of the Government that contracts for
building services at public buildings shall require the con-
tractor under a successor contract for performance of
similar services at the same public building, to offer those
employees (other than managerial or supervisory employ-
ees) under the predecessor contract, whose employment will
be terminated as a result of the award of the successor con-
tract, a right of first refusal to employment under the
contract in positions for which they are qudified. E.O.
12933 states that there shall be no employment openings
under the contract until such right of first refusal has been
provided.

221202 Déefinitions.

As used in this subpart—

“Building service contract” means a contract for recur-
ring services related to the maintenance of a public building.
Recurring services are services that are required to be per-
formed regularly or periodically throughout the course of a
contract, and throughout the course of the succeeding or fol-
low-on contract(s), a one or more of the same public
buildings. E.O. 12933 lists examples of building service
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contracts as including, but not limited to, contracts for the
recurring provision of custodial or janitorial services; win-
dow washing; laundry; food services, guard or other
protective services; landscaping and groundskeeping ser-
vices, and inspection, maintenance, and repair of fixed
equipment such as elevators, air conditioning, and heating
systems. Building service contracts do not include—

(1) Contracts that provide maintenance services only
on a non-recurring or irregular basis. For example, a con-
tract to provide servicing of fixed equipment once ayear, or
to mulch a garden on a one-time or annual basis, is a non-
recurring maintenance contract that is not covered by this
subpart; and

(2) Contracts for day-care servicesin a Federa office
building.

“Public building” means any building owned by the
United States that is generally suitable for office or storage
space or both for the use of one or more Federal agencies or
mixed ownership corporations, its grounds, approaches, and
appurtenances.

(1) Public buildings do not include any building on
the public domain. The public domain includes only (i)
those public lands owned by the United States and adminis-
tered by the Department of the Interior, Bureau of Land
Management, and (ii) the National Forest System adminis-
tered by the Department of Agriculture, U.S. Forest Service.
The public domain does not include Federal buildings, such
as office buildings in cities or towns, that are occupied by
the Bureau of Land Management or U.S. Forest Service
where such buildings are not on lands administered by those
agencies.

(2) Buildings on the following are not public build-
ings—

(i) Properties of the United States in foreign
countries;

(ii) Native American and Native Eskimo properties
held in trust by the United States;

(iii) Lands used in connection with Federal pro-
grams for agricultural, recreational, and conservation
purposes, including research in connection therewith;

(iv) Lands used in connection with river, harbor,
flood control, reclamation, or power projects; or for chemi-
cal manufacturing or development projects; or for nuclear
production, research, or development projects;

(v) Land used in connection with housing and res-
idential projects;

(vi) Properties of the United States Postal Service;

(vii) Military ingtalations (including any fort, camp,
post, naval training station, airfield, proving ground, military
supply depot, military school, or any similar facility of the
Department of Defense, but not including the Pentagon);

(viii) Installations of the National Aeronautics and
Space Administration, except regular office buildings; and

(ix) Department of Veterans Affairs installations
used for hospital or domiciliary purposes.

(3) Buildings leased to the Government are not public
buildings unless the building is leased pursuant to a lease-
purchase contract.

“Service employee” means any person engaged in the
performance of recurring building services other than a per-
son in a bona fide executive, administrative, or professional
capacity, asthose terms are defined in 29 CFR part 541, and
shall include all such persons regardless of any contractual
relationship that may be alleged to exist between a contrac-
tor and such person.

22.1203 Applicability.

22.1203-1 General.

(8) This subpart applies to building service contracts
where the contract is entered into by the Government in an
amount equal to or greater than the simplified acquisition
threshold and the contract succeeds a contract for similar
work at one or more of the same public buildings.

(b)(1) Except as provided in paragraph (b)(2) of this sub-
section, a contract that includes a requirement for recurring
building services is subject to this subpart even if the con-
tract also contains other noncovered services or nonservice
requirements, such as construction or supplies, and even if
the contract is not subject to the McNamara-O’ Hara Service
Contract Act, 41 U.S.C. 351, et seq. However, the require-
ments of this subpart apply only to the building services
portion of the contract, and only to those public buildings
for which services were provided under a predecessor con-
tract.

(2) This subpart does not apply to building services
that are only incidental to a contract for another purpose,
such asincidental maintenance under a contract to operate a
day-care center. Building service requirements will not be
considered incidental, and, therefore, will be subject to this
subpart where (i) the contract contains specific require-
ments for a substantial amount of building services or it is
ascertainable that a substantial amount of building services
will be necessary to the performance of the contract (the
word “substantial” relates to the type and quantity of build-
ing services to be performed and not merely to the total
value of such work, whether in absolute dollars or cost per-
centages as compared to the total value of the contract); and
(it) the building services work is physically or functionally
separate, and as a practical matter is capable of being per-
formed on a segregated basis, from the other work called for
by the contract. Building services performed on a building
being leased to the Government pursuant to a lease-pur-
chase contract are not covered unless the services are being
performed under a contract directly with the Government.
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22.1203-2 Exclusions.

(@) This subpart does not apply to—

(1) Contracts under the simplified acquisition thresh-
old;

(2) Contracts for commodities or services produced or
provided by the blind or severely handicapped, awarded
pursuant to the JavitsWagner-O'Day Act, 41 U.S.C. 46-
48a, and any future enacted law creating an employment
preference for some group of workers under building ser-
vice contracts;

(3) Guard, elevator operator, messenger, or custodial
services provided to the Government under contracts with
sheltered workshops employing the severely handicapped
as outlined in the Edgar Amendment, section 505 of the
Treasury, Postal Services and General Government
Appropriations Act, 1995, Public Law 103-329; or

(4) Agreements for vending facilities operated by the
blind, entered into under the preference provisions of the
Randol ph-Sheppard Act, 20 U.S.C. 107.

(b) A successor contractor is not required to offer aright
of first refusal for employment when a majority of its
employees, who will perform the particular service under
the contract, will work both at the public building and at
other locations under contracts not subject to Executive
Order 12933. Examplesinclude, but are not limited to, pest
control or trash removal services where the employees peri-
odically visit various Government and non-Government
sites, and make service calls to repair equipment at various
Government and non-Government buildings. This exclu-
sion does not apply (i) where the service employees work
on non-covered contracts is not performed as a part of the
same job as their work on the Federal contract in question,
or where they separately apply for work on the non-Federal
contracts; or (ii) where the employees are deployed in a
manner that is designed to avoid the purposes of Executive
Order 12933. In making this determination, all the factsand
circumstances are examined, including particularly the
manner in which the predecessor contractor deployed its
work force to perform the services, the manner in which the
work force is typically deployed to perform such services,
and the manner in which the contract is structured.

22.1204 Seniority lists.

(a) Not less than 60 days before completion of its con-
tract, the predecessor contractor must furnish the
contracting officer with a certified list of the names of all
service employees engaged in the performance of building

22-42  (FAC97-22)

services, working for the contractor at the Federal facility at
thetimethelist is submitted, together with their anniversary
dates of employment. The contracting officer in turn shall
provide the list to the successor contractor and, if requested,
to employees of the predecessor contractor or their repre-
sentatives.

(b) The list provided pursuant to paragraph (a) of this
section satisfies the requirements of paragraph (n) of the
clause at 52.222-41, Service Contract Act of 1965, as
Amended.

22.1205 Noticeto employees.

(a) Where the successor contract is a contract subject to
this subpart, the contracting officer will provide written
notice to service employees of the predecessor contractor,
who are engaged in building services, of their possible right
to an offer of employment. Such notice either may be
posted in a conspicuous place at the work site or may be
delivered to the employees individually.

(b) Contracting officers may use either the following
suggested notice format or another format with the same
information.

NoTice To BUILDING SERVICE CONTRACT EMPLOYEES

The contract for [type of service] services currently performed
by [predecessor contractor] has been awarded to a new con-
tractor. [Successor contractor] will begin performance on
[date successor contract begins].

As a condition of the new contract [successor contractor] is
required to offer employment to the employees of [predecessor
contractor] working at [the contract work site or work sites]
except in the following situations:

» Managerial or supervisory employees on the current contract
are not entitled to an offer of employment.

» [Successor contractor] may reduce the size of the current
work force. Therefore, only a portion of the existing work
force may receive employment offers. However, [successor
contractor] must offer employment to the employees of [pre -
decessor contractor] if any vacancies occur in the first 3
months of the new contract.

 [Successor contractor] may employ a current employee on
the new contract before offering employment to [ predecessor
contractor’y employees only if the current employee has
worked for [ successor contractor] for at least 3 months imme-
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23.000 Scope of part.

This part prescribes acquisition policies and procedures
supporting the Government’s program for ensuring a drug-
free workplace and for protecting and improving the quality
of the environment through pollution control, energy con-
servation, identification of hazardous material, and use of
recovered materials.

Subpart 23.1—[Reser ved]
Subpart 23.2—Energy Conservation

23.201 Authorities.

(8 Energy Policy and Conservation Act (42 U.S.C.
6361(a)(1)) and Resource Conservation and Recovery Act
of 1976, as amended (42 U.S.C. 6901, et seq.).

(b) National Energy Conservation Policy Act (42 U.S.C.
8253 and 8262g).

(c) Executive Order 11912, April 13, 1976.

(d) Executive Order 12759, Sections 3, 9, and 10, April
17,1991

(e) Executive Order 12902, March 8, 1994.

23.202 Déefinitions.

“Consumer product” means any article (other than an
automobile, as defined in section 501(1) of the Motor
Vehicle Information and Cost Savings Act) that—

(a) Consumes energy; and

(b) Is distributed in commerce for personal use or con-
sumption by individuals.
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“Covered product” means a consumer product of one of
the following types:

(a) Central air conditioners.

(b) Clothes dryers.

(c) Clothes washers.

(d) Dishwashers.

(e) Freezers.

(f) Furnaces.

(g) Home heating equipment, not including furnaces.

(h) Humidifiers and dehumidifiers.

(i) Kitchen ranges and ovens.

(j) Refrigerators and refrigerator-freezers.

(k) Room air conditioners.

() Television sets.

(m) Water heaters.

(n) Any other type of product that the Secretary of
Energy classifies as a covered product under 42 U.S.C.
6292(b).

“Energy efficiency standard” means a performance stan-
dard that—

(a) Prescribes a minimum level of energy efficiency for
acovered product, determined by test procedures prescribed
under 42 U.S.C. 6293; and

(b) Includes any other requirements that the Secretary of
Energy may prescribe under 42 U.S.C. 6295(c).

“Energy use and efficiency label” means alabel provided
by amanufacturer of a covered product under 42 U.S.C. 6296.

“Manufacture” means to manufacture, produce, assem-
ble, or import.

“Manufacturer,” as used in this part, means any business
that, or person who, manufactures a consumer product.

23.203 Pdlicy.

Agencies shall consider energy-efficiency in the pro-
curement of products and services. Energy conservation
and efficiency data shall be considered along with estimated
cost and other relevant factors in the preparation of plans,
drawings, specifications, and other product descriptions.

Subpart 23.3—Hazardous M aterial
Identification and Material Safety Data

23.300 Scope of subpart.

This subpart prescribes policies and procedures for
acquiring deliverable items, other than ammunition and
explosives, that require the furnishing of datainvolving haz-
ardous materials. Agencies may prescribe special
procedures for ammunition and explosives.

23.301 Definition.

“Hazardous material” is defined in the latest version of
Federal Standard No. 313 (Federal Standards are sold to the
public and Federal agencies through—
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23.302 Podlicy.

(@) The Occupational Safety and Health Administration
(OSHA) is responsible for issuing and administering regu-
lations that require Government activities to apprise their
employees of —

(1) All hazards to which they may be exposed,;

(2) Relative symptoms and appropriate emergency
treatment; and

(3) Proper conditions and precautions for safe use and
exposure.

(b) To accomplish this objective, it is necessary to obtain
certain information relative to the hazards which may be
introduced into the workplace by the supplies being
acquired. Accordingly, offerorsand contractorsare required
to submit hazardous materials data whenever the supplies
being acquired are identified as hazardous materials. The
latest version of Federal Standard No. 313 (Material Safety
Data Shest, Preparation and Submission of) includes crite-
riafor identification of hazardous materials.

(c) Hazardous material data (Material Safety Data Sheets
(MSDYS)) are required—

(1) As specified in the latest version of Federa
Standard No. 313 (including revisions adopted during the
term of the contract);

(2) For any other material designated by a
Government technical representative as potentially haz-
ardous and requiring safety controls.

(d) MSDS's must be submitted—

(1) By the apparent successful offeror prior to con-
tract award if hazardous materials are expected to be used
during contract performance.

(2) For agencies other than the Department of
Defense, again by the contractor with the supplies at the
time of delivery.

(e) The contracting officer shall provide a copy of all
MSDS's received to the safety officer or other designated
individual.

23.303 Contract clause.

(@) The contracting officer shall insert the clause at
52.223-3, Hazardous Material Identification and Material
Safety Data, in solicitations and contractsif the contract will
require the delivery of hazardous materials as defined in
23.301.

(b) If the contract is awarded by an agency other than the
Department of Defense, the contracting officer shall use the
clause at 52.223-3 with its Alternate |.
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Subpart 23.4—Use of Recovered Materials

23.400 Scope of subpart.

This subpart prescribes policies and procedures for
acquiring Environmental Protection Agency (EPA)-desig-
nated products through affirmative procurement programs
required by the Resource Conservation and Recovery Act
of 1976 (RCRA) (42 U.S.C. 6962) and Executive Order
13101 of September 14, 1998, Greening the Government
through Waste Prevention, Recycling, and Federal
Acquisition.

23.401 Definition.
“EPA-designated product,” as used in this subpart,
means a product—
(1) That is or can be made with recovered material;
(2) That islisted by EPA in a procurement guideline
(40 CFR part 247); and
(3) For which EPA has provided purchasing recom-
mendations in a related Recovered Materials Advisory
Notice (RMAN).

23.402 Authorities.

(@) The Resource Conservation and Recovery Act of
1976 (RCRA), 42 U.S.C. 6962, requires agencies responsi-
ble for drafting or reviewing specifications used in agency
acquisitionsto—

(1) Eliminate from those specifications any require-
ment excluding the use of recovered materials or requiring
products to be manufactured from virgin materials; and

(2) Require, for EPA-designated products, using
recovered materials to the maximum extent practicable
without jeopardizing the intended end use of the item.

(b) RCRAals0 requires—

(1) EPA to prepare guidelines on the availability,
sources, and potential uses of recovered materials and asso-
ciated products, including solid waste management
services; and

(2) Agencies to develop and implement affirmative
procurement programs for EPA-designated products within
1 year after EPA’s designation.

(c) Executive Order 13101 requires that the agency
head—

(1) Work to increase and expand markets for recov-
ered materials through greater Government preference and
demand for such products consistent with the demands of
efficiency and cost-effectiveness; and

(2) Develop and implement affirmative procurement
programs in accordance with direction in RCRA and the
Executive order.

23.403 Palicy.

Government policy on the use of recovered materias
considers cost, availability of competition, and perfor-
mance. The objective is to acquire competitively, in a
cost-effective manner, products that meet reasonable perfor-
mance requirements and that are composed of the highest
percentage of recovered materials practicable.

23.404 Agency affirmative procurement programs.

(a) For EPA-designated products, an agency must estab-
lish an affirmative procurement program, if the agency's
purchases meet the threshold in 23.405(a). Technical or
requirements personnel and procurement personnel are
responsible for the preparation, implementation, and moni-
toring of affirmative procurement programs. Agency
affirmative procurement programs must include—

(1) A recovered materials preference program;

(2) Anagency promotion program,;

(3) A program for requiring reasonabl e estimates, cer-
tification, and verification of recovered material used in the
performance of contracts; and

(4) Annua review and monitoring of the effective-
ness of the program.

(b) Agency affirmative procurement programs must
require that 100 percent of purchases of EPA-designated
products contain recovered material, unless the item cannot
be acquired—

(1) Competitively within a reasonable time frame;

(2) Meeting appropriate performance standards; or

(3) At areasonable price.

(c) Agency affirmative procurement programs must pro-
vide guidance for purchases of EPA-designated products at
or below the micro-purchase threshold.

23.405 Procedures.

() These procedures apply to al agency acquisitions of

EPA-designated products, including micro-purchases, if—

(1) The price of the product exceeds $10,000; or

(2) The aggregate amount paid for products, or for
functionally equivalent products, in the preceding fiscal
year was $10,000 or more. RCRA requires that an agency
include micro-purchases in determining if the aggregate
amount paid was $10,000 or more. However, it is not rec-
ommended that an agency track micro-purchases unless it
intends to clam an exemption from the requirement to
establish an affirmative procurement program in the follow-
ing fiscal year.

(b) Contracting officers should refer to EPA's list of
EPA-designated products (available via the Internet at
http://mww.epa.gov/cpg/) and to their agencies' affirmative
procurement programs when purchasing supplies that con-
tain recovered material or services that could include
supplies that contain recovered material.
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(c) The contracting officer must place in the contract
file awritten justification if an acquisition of EPA-desig-
nated products above the micro-purchase threshold does
not contain recovered material. If the agency has desig-
nated an Environmental Executive, the contracting officer
must give a copy of the written justification to that official.
The contracting officer must base the justification on the
inability to acquire the product—

(1) Competitively within a reasonable period of
time;

(2) At reasonable prices; or

(3) To reasonable performance standards in the
specifications, provided a written determination by techni-
ca or requirements personnel of the performance
standard’s reasonableness is included with the justifica-
tion. The technical and requirements personnel must base
their determination on National Institute of Standards and
Technology guidelines, if available.

(d) Agencies must establish procedures for consolidat-
ing and reporting contractor estimates required by the
clause at 52.223-9, Estimate of Percentage of Recovered
Material Content for EPA-Designated Products.

23.406 Solicitation provision and contract clause.

(& Insert the provision at 52.223-4, Recovered
Material Certification, in solicitations that are for, or spec-
ify the use of, recovered materials.

(b) Insert the clause at 52.223-9, Estimate of
Percentage of Recovered Material Content for EPA-
Designated Products, in solicitations and contracts
exceeding $100,000 that include the provision at 52.223-
4. If technical personnel advise that estimates can be
verified, use the clause with its Alternate |.

Subpart 23.5—Drug-Free Workplace

23.500 Scope of subpart.
This subpart implements the Drug-Free Workplace Act
of 1988 (Pub. L. 100-690).

23.501 Applicability.

This subpart appliesto all contracts including contracts
with 8(a) contractors under FAR Subpart 19.8 and modifi-
cations which require a justification and approval (see
Subpart 6.3) except—

(a) Contracts at or below the simplified acquisition
threshold; however, the requirements of this subpart shall
apply to contracts of any value if the contract is awarded
to an individual;
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(b) Contracts for the acquisition of commercial items
(see Part 12);

(c) Contracts or those parts of contracts that are to be
performed outside of the United States, its territories, and
its possessions;

(d) Contracts by law enforcement agencies, if the head
of the law enforcement agency or designee involved
determines that application of this subpart would be inap-
propriate in connection with the law enforcement agency's
undercover operations; or

(e) Where application would be inconsistent with the
international obligations of the United States or with the
laws and regulations of aforeign country.

23.502 Authority.
Drug-Free Workplace Act of 1988 (Pub. L. 100-690).

23.503 Definitions.

As used in this subpart—

“Controlled substance” means a controlled substance in
schedules | through V of section 202 of the Controlled
Substances Act (21 U.S.C. 812), and as further defined in
regulation at 21 CFR 1308.11—1308.15.

“Conviction” means afinding of guilt (including aplea
of nolo contendere) or imposition of sentence, or both, by
any judicia body charged with the responsibility to deter-
mine violations of the Federal or State criminal drug
statutes.

“Criminal drug statute” means a Federal or non-Federal
criminal statute involving the manufacture, distribution,
dispensing, possession, or use of any controlled substance.

“Employee” means an employee of a contractor
directly engaged in the performance of work under a
Government contract. “Directly engaged” is defined to
include all direct cost employees and any other contract
employee who has other than a minimal impact or involve-
ment in contract performance.

“Individual” means an offeror/contractor that has no
more than one employee including the offeror/contractor.

23.504 Palicy.

(a) No offeror other than an individual shall be consid-
ered a responsible source (see 9.104-1(g) and
19.602-1(a)(2)(i)) for a contract that exceeds the simpli-
fied acquisition threshold, unless it agrees that it will
provide a drug-free workplace by—

(1) Publishing a statement notifying its employees
that the unlawful manufacture, distribution, dispensing,
possession, or use of acontrolled substance is prohibited in
the contractor's workplace, and specifying the actions that
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product descriptions authorizing material substitutions,
extensions of shelf-life, and process improvements.
(7) Consider the use of biobased products.

23.704 Application to Government-owned or -leased
facilities.

Executive Order 13101, Section 701, requires that con-
tracts for contractor operation of a Government-owned or
-leased facility and contracts for support services at a
Government-owned or -operated facility include provisions
that obligate the contractor to comply with the requirements
of the order. Compliance includes developing programs to
promote and implement cost-effective waste reduction and
affirmative procurement programs required by 42 U.S.C.
6962 for all products designated in EPA's Comprehensive
Procurement Guideline (40 CFR part 247).

23.705 Contract clause.

Insert the clause at 52.223-10, Waste Reduction
Program, in al solicitations and contracts for contractor
operation of Government-owned or -leased facilities and all
solicitations and contracts for support services at
Government-owned or -operated facilities.

Subpart 23.8—0zone-Depleting Substances

23.800 Scope of subpart.

This subpart sets forth policies and procedures for the
acquisition of items which contain, use, or are manufactured
with ozone-depleting substances.

23.801 Authorities.

(a) Title VI of the Clean Air Act (42 U.S.C. 7671, et
seg.).

(b) Executive Order 12843, April 21, 1993.

(c) Environmental Protection Agency (EPA) regulations,
Protection of Stratospheric Ozone (40 CFR Part 82).

23.802 [Reserved]

23.803 Padlicy.
(& It is the policy of the Federal Government that
Federal agencies—

(1) Implement cost-effective programs to minimize
the procurement of materials and substances that contribute
to the depletion of stratospheric ozone; and

(2) Give preference to the procurement of aternative
chemicals, products, and manufacturing processes that
reduce overall risks to human health and the environment
by lessening the depletion of ozone in the upper atmos-
phere.

(b) In preparing specifications and purchase descriptions,
and in the acquisition of supplies and services, agencies
shall ensure that acquisitions—

(1) Comply with the requirements of Title VI of the
Clean Air Act, Executive Order 12843, and 40 CFR
82.84(a)(2), (3), (4), and (5); and

(2) Subdtitute safe aternatives to ozone-depleting
substances, asidentified under 42 U.S.C. 7671k, to the max-
imum extent practicable, as provided in 40 CFR
82.84(a)(1), except in the case of Class | substances being
used for specified essential uses, asidentified under 40 CFR
82.4(r).

23.804 Contract clauses.

Except for contracts to be performed outside the United
States, its possessions, and Puerto Rico, the contracting offi-
cer shall insert the clause at:

(a) 52.223-11, Ozone-Depleting Substances, in solicite-
tions and contracts for ozone-depleting substances or for
supplies that may contain or be manufactured with ozone-
depleting substances.

(b) 52.223-12, Refrigeration Equipment and Air
Conditioners, in solicitations and contracts for services
when the contract includes the maintenance, repair, or dis-
posal of any equipment or appliance using ozone-depleting
substances as arefrigerant, such as air conditioners, includ-
ing motor vehicles, refrigerators, chillers, or freezers.

Subpart 23.9—Toxic Chemical Release
Reporting

23.901 Purpose.

This subpart implements the requirements of Executive
Order (E.O.) 12969 of August 8, 1995, Federal Acquisition
and Community Right-To-Know. (See also EPA Notice,
“Guidance Implementing Executive Order 12969” (60 FR
50738, September 29, 1995).)

23902 General.

(@) The Emergency Planning and Community Right-to-
Know Act of 1986 (EPCRA) and the Pollution Prevention
Act of 1990 (PPA) established programs to protect public
health and the environment by providing the public with
important information on the toxic chemicals being released
by manufacturing facilitiesinto the air, land, and water in its
communities.

(b) Under EPCRA section 313 (42 U.S.C. 11023), and
PPA section 6607 (42 U.S.C. 13106), the owner or operator
of certain manufacturing facilities is required to submit
annual reports on toxic chemical releases and waste man-
agement activities to the Environmental Protection Agency
(EPA) and the States.

23-7



FAC 97-22

23.903

MAY 11, 2001

FEDERALACQUISITION REGULATION

23.903 Applicability.

(@) This subpart applies to al competitive contracts
expected to exceed $100,000 (including all options) and
competitive 8(a) contracts.

(b) This subpart does not apply to—

(1) Acquisitions of commercial items as defined in
Part 2; or

(2) Contractor facilities located outside the United
States. (The United States, as used in this subpart,
includes any State of the United States, the District of
Columbia, the Commonweath of Puerto Rico, Guam,
American Samoa, the United States Virgin Islands, the
Northern Mariana Islands, and any other territory or pos-
session over which the United States has jurisdiction.)

23.904 Definition.

“Toxic chemicals,” as used in this subpart, means
reportable chemicals currently listed and added pursuant
to EPCRA sections 313(c), (d) and (e), except for those
chemicals deleted by EPA using the statutory criteria of
EPCRA, sections 313(d) and (e).

23.905 Palicy.

(a) It isthe policy of the Government to purchase sup-
plies and services that have been produced with a
minimum adverse impact on community health and the
environment.

(b) Federal agencies, to the greatest extent practicable,
shall contract with companies that report in a public man-
ner on toxic chemicals released to the environment.

23.906 Requirements.

(@) E.O. 12969 requires that solicitations for competi-
tive contracts expected to exceed $100,000 (including all
options) include, to the maximum extent practicable, as an
award eligibility criterion, a certification by the offeror
that, if awarded a contract, either—

(1) Asthe owner or operator of facilities to be used
in the performance of the contract that are subject to Form
R filing and reporting requirements, the offeror will file,
and will continue to file throughout the life of the contract,
for such facilities, the Toxic Chemical Release Inventory
Form (Form R) as described in EPCRA sections 313(a)
and (g) and PPA section 6607; or

(2) Facilities to be used in the performance of the
contract are exempt from Form R filing and reporting
requirements because the facilities—
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(i) Do not manufacture, process, or otherwise use
any toxic chemicals listed under section 313(c) of EPCRA,
42 U.S.C. 11023(c);

(ii) Do not have 10 or more full-time employees
as specified in section 313(b)(1)(A) of EPCRA, 42 U.S.C.
11023(b)(1)(A);

(iii) Do not meet the reporting thresholds of toxic
chemicals established under section 313(f) of EPCRA, 42
U.S.C. 11023(f) (including the alternate thresholds at 40
CFR 372.27, provided an appropriate certification form
has been filed with EPA);

(iv) Do not fal within Standard Industrial
Classification Code (SIC) major groups 20 through 39 or
their  corresponding Nort